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New General Electric generator helps 
cut power plant construction costs 


Generator with 66% more power in same 
turbine-room space at Cleveland Electric 


Illuminating Company’s Eastlake Plant 


The world’s first large generator with liquid-cooled 
armature windings is now adding 260,000 kva to the 
Cleveland Electric Illuminating Company’s Eastlake 
Plant. It is installed beside three other 156,250-kva 
General Electric generators. The new unit supplies 
100,000 kva more than any of its conventionally cooled 
running mates, yet occupies substantially the same 
floor area. 


The new General Electric conductor cooling develop- 
ment has made this compact design possible. The 
cooling liquid circulates directly through the electric 
current-carrying conductors. This design is the most 
effective method of cooling yet developed. Efficient 
removal of heat by this conductor-cooling method 
combined with improved rotor designs means a typical 


unit’s rating may soon be doubled without apprecial 
increase in physical size. 

This new design points the way to significant savin 
in power plant construction costs by reducing the ned 
for increased plant arca, since more power can be pt 
duced in the same amount of floor space. In additio 
generators with larger capacities can be nes ced a 
installed despite limitations on size imposed | 

ping restrictions. Ratings as high as 500,000 k\ 

out substantially increased physical size ove! 
large generators, are now possible because of ‘hi 
General Electric development. 

Savings like those at [astlake are the r 
techniques developed by General Electric « 
working with utility and consulting enginc 
operation like this is making it possible 
tomorrow’s demand for ever larger blocks of 
power—progress that promises continually it 
benefits for both utilities and users. Large Steom Tul 
bine-Generator Department, General Flectri Con 
pany, Schenectady 5, New York. 2544 
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ONSTRUCTION IN HIGH 


Two of the world 


eeping ahead of the world’s greatest city is no easy 
sk—but for many years “largests” and “firsts” have 
d to be the rule with New York’s source of light 
d energy. 

B&W furnished the first million pound per hour 
piler for Con Edison’s Hell Gate Station back in 
»30. Many other engineering advances later ac- 
pted as standard in the industry have been pio- 
ered on this system. For example, B&W furnished 
for Con Edison’s Astoria Station—the first pulver- 
pd-coal-fired pressurized boilers operating without 
duced draft fans. 

And now, this latest step: two huge B&W Radiant 


4 


’s largest boilers for 


Boilers being, built for Con Edison... right in line 
with Con Edison’s long-standing policy of progres- 
sive engineering. 

Each B&W Radiant Boiler has a capacity of 
2,400,000 Ib of steam per hr and features pressure- 
firing, natural circulation, and separate furnaces with 
a single steam drum. The unit for Astoria is the third 
pressure-fired B&W Boiler to be designed for this 
new modern station of the Con Edison System. 

In all but size and design details, Con Edison’s new 
boilers are typical of many other B&W units now 
providing dependable, efficient steam generation 10 
central station and industrial plant service. 
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One of the two identical B&W units for Con Edison's 
Astoria and Arthur Kill Stations. It is a horizontally 
pressure-fired, coal-burning Radiant Boiler designed for 
dry ash removal. Type EL Pulverizers are used to per- 
mit reliable, efficient, direct-firing of pulverized coal. 
The unit has a design pressure of 2500 psi, steam tem- 
perature of 1050 F and reheat to 1000 F. The secon- 
dary superheater is located at the exit of one furnace, 
and the reheater at the exit of the other furnace. The 
primary superheater is back of both the secondary 
superheater and the reheater. The giant drum, with 
Cyclone Steam Separators for natural circulation, pro- 
vides nearly 100% separation of steam from water. 







ite 


The world’s largest boiler drum... over 100 feet long, 66 
inches inside diameter . . . is shown in a finishing bay at 
the B&W Barberton Plant awaiting shipment to Con Edison. 
It weighs over 200 tons. 


GEAR AT CON EDISON 


Astoria and Arthur Kill Stations 


B&W engineering advances in terms of improved 
steam generation efficiency —under your fuel and op- 
eration conditions...are available to you. Write, The 
Babcock & Wilcox Company, 161 East 42nd Street, 
New York 17, N. Y. 
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ae Area outlined in white shows construction area 


on third unit for Con Edison’s Astoria Station. 


wth the Coclitors 


eee Eisenhower has been criti- 
cized by his political opposition for a 
statement made during the congressional 
campaign in 1954 to the effect that failure 
of the voters to elect a Republican Con- 
gress would lead to a “cold war” between 
the legislative and executive branches. It 
must be conceded that the democratically 
controlled 84th Congress did support the 
President on a number of critical issues. 
But there were also points of controversy 
which emphasized the rivalry of Congress 
in seeking power over the administra- 
tion’s policies, as distinguished from the 
legislative policies. 


WE have seen certain “instances of this 
in matters of concern to the public utility 
industry. This was seen in the defense 
by the federal government against claims 
of the private power companies growing 
out of the canceled Dixon-Yates contract. 
There was an attempt by the majority in 
Congress to supplant the Justice Depart- 
ment, since the Attorney General is the 
constitutional officer to represent the fed- 
eral government in legal matters. The 
idea of the Senate picking its own counsel 
was accordingly rebuffed by the admin- 
istration. 


AGAIN, we see the administration re- 


ARTHUR K. LEE 


ROBB M. WINSBOROUGH 


fusing to hand over the data and memo- 
randa used in the settlement of an anti- 
trust suit to the House Judiciary Com- 
mittee. This controversy grew out of the 
Justice Department’s negotiation of a 
settlement of the American Telephone and 
Telegraph Company suit which permitted 
Western Electric to remain in business as 
part of the Bell svstem. Here again the 
legislative branch was seeking to take 
over the prerogatives of administration 
and prosecution, long exercised by the 
executive branch through its ministers. 


Ao the recent Congress on several 
occasions appropriated unrequested 
money and directed the administration to 
do things with that money contrary to 
the budget recommendations of the Pres- 
ident. But the most clear-cut example of 
rivalry between the two branches in a field 
of interest. to public. utilities came with 
the passage of the Kerr Bill (S 3338) 
which would have frozen the rates charged 
electric co-operatives and municipalities 
for power and energy marketed by the 
Southwestern Power Administration—an 
Interior Department subagency. Presi- 
dent Eisenhower vetoed this. He noted 
that the only purpose which such legisla- 
tion would serve would be to prevent the 
Secretary of Interior from establishing 


PUBLIC UTILITIES FORTNIGHTLY—SEPTEMBER 27, 1956 









































— 


Why fine new power 
plants everywhere 
have Q-Panel Walls 


Builders of new power plants in all parts of the country 
have specified Q-Panel walls for the following very good 
reasons: 1. Q-Panels are permanent, dry and noncom- 
bustible, yet may be demounted and re-erected elsewhere 
to keep pace with expansion programs. 2. Q-Panels are 
light in weight, thus reducing the cost of framing and 
foundations. 3. Q-Panels have high insulation value... 
superior to a 12” masonry wall. 4. Q-Panels are quickly 
installed because they are hung, not piled up. An acre of 
wall has been hung in 3 days. For more good reasons for 
using Q-Panel construction, use the coupon below and 
write for literature. 











Robertson 


Q-Panels 


H. H. Robertson Company 
2424 FARMERS BANK BLDG. ° PITTSBURGH 22, PA. 
Offices in Principal Cities 
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Q-Panel walls grace the new Elrama Power 
Plant (above) near Pittsburgh. It was designed 
by Duquesne Light Company’s Engineering 
and Construction Department. The Dravo 
Corporation was General Contractor. 




















Q-Panel walls (above) go up quickly in 
any weather because they are dry and 
hung in place, not piled up. 


More than 32,000 sq. ft. of Q-Panels were used 
to enclose the impressive Hawthorn Steam 
Electric Station (left) of the Kansas City, Mis- 
souri, Power and Light Company. Ebasco Ser- 
vices, Inc., designed and built the plant. 
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rate schedules which would be sufficient 
to amortize the federal investment in 
power installations. The Democratic lead- 
ership in Congress apparently felt that 
such legislation would tie the hands of 
the administration, or at least block the 
raising of Southwestern Power Adminis- 
tration rates during a period of congres- 
sional adjournment. 


WHEN we consider this series of im- 
passes between Congress and the admin- 
istration, it is clear that a political division 
of power does lead to such rivalry and 
could, to some extent, lead to a frustra- 
tion of governmental processes. ‘Cold 
war” may be a forthright term to describe 
this situation, but it is certainly not a 
condition conducive to co-operation be- 
tween the two branches. 


few opening article in this issue, 
which analyzes the impact of Presi- 
dent Eisenhower’s veto of the Kerr Bill, 
was written by Ross M. WINSBOROUGH, 
a consultant for the Middle West Service 
Company of Chicago. He is a consultant 
not only in the field of public relations, 
but also general management, organiza- 
tion, appraisal of management personnel, 
selection, placement, and training of em- 
ployees. Mr. WINSBOROUGH was edu- 
cated as an engineer at Rice Institute. He 
finally graduated with a Bachelor of Arts 
degree instead of the traditional Bachelor 
of Science degree for engineers. This 
additional emphasis on the humanities 
led him into the field of public relations, 
journalism, advertising, and commercial 
management. He joined the Middle West 
Service Company in 1938. He had an 
important part in bringing the electric 
companies’ advertising program (ECAP) 
into existence. For three years during 
World War II he was in the Army as 
chief of the field service branch of infor- 
mation and education. 


a K. LEE, whose article “A Sim- 
ple Solution for the Gas Producer 
Problem” begins on page 441, has had 
experience in nearly every phase of gas 
and oil production. He was a business- 
man, banker, and state senator in Wyo- 
ming, during early oil discoveries there. 
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THOMAS E. J. KEENA 


He moved to Kansas in 1928 and is 
regarded as the real discoverer of the 
Hugoton gas fields. He has been asso- 
ciated with Texas gas pipeline operators, 
but sold his properties to the Northern 
Natural Gas Company interests in 1929. 
During the past twenty vears he has been 
based in Chicago where he formed the 
United Cities Utilities Company, of which 
he is now chairman. 


| peegilene on page 448 is an interest- 
ing account of the manner in which 
neighboring power utility companies can 
plan and co-ordinate their svstem capacity 
to meet future demands in the interest of 
good service, economy, and_ efficiency. 
Tuomas E. J. KEena, of the editorial 
staff of The Hartford Courant, has set 
down an unusual account of the so-called 
Connecticut capacity co-ordination plan. 


| pecgbiigie our custom of recent years, 
we are publishing an appendix in this 
issue of important addresses on legal, 
economic, financial, and other problems, 
delivered before the Public Utility Law 
Section of the American Bar Associa- 
tion at its recent convention (August 
26th to 29th) in Dallas, Texas. 


THE next number of this magazine will 
be out October 11th. 


Ao, Ootetie 
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FLEXIBLE... 


These words best describe the new Remington 
Rand Sectional Customer Service Counter... 
designed for combination Public Utility 
cashiering-bookkeeping. It offers custom-made 
beauty and efficiency without custom-made 
limitations, and at a mass-production price. 


Rapid, face-to-face service to customers... 
ideal, counter height, and a continuous parcel 
shelf for resting packages or bundles is pro- 
vided. Working area side is compact without 
being crowded; Customer Service and History 





Sivision or 





SPERRY 








FIRE-RESISTANT 





Records are within arm’s reach to rear in in- 

sulated Safe-Kardex* cabinets. Visible control 

of these important records speeds reference and 

posting...enables faster service to customers 
.and saves you time and money. 


Certified, insulated pedestal ‘units provide 24- 
hour “Point-of-Use” protection for vital records 
against loss by fire... uninsulated pedestal units 
are available for records which can readily be 
duplicated. Two or more counters may be 
joined together for larger offices. 


Get all the facts by reading booklet SC764 (New Sectional Cus- 
tomer Service Counter)... yours FREE upon request. Write to 
Remington Rand, Room 1957, 315 Fourth Ave., New York 10. 


Klan 


RAND CORPORATION 












Coming IN ‘THE NEXT ISSUE 


(October 11, 19506, issue) 
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THE TELEPHONE INDUSTRY UNDER REGULATION 
The telephone industry is not only growing, it is changing. Change is constant through- 
out the industry and most of it has been for the best. How the industry is viewed by 
a regulator can be noted in this forthcoming feature article by Chairman George 
C. McConnaughey of the Federal Communications Commission. FCC's common car- 
rier division has regulatory jurisdiction over telephone and telegraph companies, 
large and small, throughout the country and U. S. possessions. 


THE USITA—KNIGHT ERRANT OF THE INDEPENDENTS 
The national independent telephone association, some sixty years old, is in its prime 
of life. The association has acted both as a stimulator and a catalyst to the rapidly 
changing technology of the telephone industry, aiding the small independent com- 
panies to adapt themselves to meet inexorable change. Merle M. Hale, president of 
the United States Independent Telephone Association and of the Lincoln (Nebraska) 
Telephone & Telegraph Company, tells the story. 


PLANNING FOR MODERN INDEPENDENT TELEPHONE SERVICE 

Population and industry are, and over the past decade have been, highly fluid. This 
has caused special problems for telephone companies which must supply efficient 
service. The movement of both people and industry from the old centers has not been 
without its advantages—for the independent telephone companies. How this has 
benefited the General Telephone System, as well as certain other companies, is in- 
terestingly told in this highly informative personal analysis by Donald C. Power, presi- 
dent of General Telephone Corporation, who gives his readers a broad mosaic show- 
ing the way the largest independent (non-Bell) telephone system in the country op- 
erates and why. 


MERCHANDISING—NEW LOOK AT AN OLD PICTURE 
The rising American standard of living has brought new style into many homes. De- 
mand on the part of the consumer is not the sole point of stimulus for new styles in 
such common items of daily use as the telephone. The Bell system (American Tele- 
phone and Telegraph Company and its affiliates) has applied the term ''merchandis- 
ing'' to a broad concept whereby the customer's desires, anticipated as well as ex- 
pressed, are studied and translated into workable plans for new, more attractive 
service. This story is ably told by James W. Cook, vice president of American Tele- 
phone and Telegraph Company, whose job it is to keep this program sparking along. 


PROBLEMS OF THE SMALL TELEPHONE COMPANY 

In this period of economic realities the old problem of economics has a way of play- 
ing hob with that typical American entity, the small, independent enterprise. This is 
not less true in the telephone service field. As a matter of fact, Colonel William C. 
Henry, president of the Northern Ohio Telephone Company, would add: "Only 
more so." Rising costs of labor and materials, and the expense of rendering not just 
"adequate'’ but modern telephone service have placed the small independent tele- 
phone company in a tight squeeze. In some cases, the company of yesterday is al- 
most too small today. 


THE RURAL TELEPHONE LOAN PROGRAM 
Here is an up-to-date survey of the successes and accomplishments of the rural tele- 
phone loan program of the Rural Electrification Administration. The 81st Congress 
amended the Rural Electrification Act to permit long-term, low-interest credit for 
telephone organizations (both small companies and co-ops) interested in improving 
and extending service in rural areas. 
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Al SO... Special financial news, digests, and interpretations of court and com- 
mission decisions, general news happenings, reviews, Washington 
gossip, and other features of interest to public utility regulators, com- 
panies, executives, financial experts, employees, investors, and others. 
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Kus PING things hot in “turn” was the idea 
behind this crude forerunner of the modern, 
automatic steam table. Figures that must 
wait their “turn” to be processed are seldom 
hot—ind hot, fresh figures are all important 
to th operation of modern business. Rate 
analyses that are weeks and months old 
won’t tell you much. Rate analyses turned 


cording & Statistical Corporation 
New York 13, N. Y. 


0 Sixth; Avenue ° 


out swiftly and accurately in a matter of 
days by the “One Step” Method tell you 
plenty—allow you to plan and profit. We 
would like to send you the story of the 
“One Step” Method (exclusive with R &S), 
it’s succinetly told in BOOKLET “FBB”, 
a copy is yours for the asking—no obli- 


gation, of course. 
Re - 


‘Your key 
to better figures” 





CCoukedle CEauke 


“There never was in the world two opinions alike.” 


Curtis H. GAGER 
Vice president of sales, The 
Coca-Cola Company. 


CLARENCE MANION 
National co-chairman, 
For America. 


T. COLEMAN ANDREWS 
Former United States Internal 
Revenue Commissioner. 


Ray D. Murpuy 
Chairman of the board, 
Equitable Life Assurance Society 
of the United States. 


Ho_MEs ALEXANDER 
Columnist. 


PERCIVAL F. BRUNDAGE 
Deputy Director, Bureau 
of the Budget. 


CLINTON P. ANDERSON 
U.S. Senator from 
New A Texico. 


—MOonrTAIGNE 





“An idea is the most useless thing in the world until 
someone finds a way to use it.” 


e 


“States’ rights is the greatest defense we have 
against the Communist conspiracy, and the Supreme 
Court has made every effort to destroy the sovereignty 
of the states.” 

e 


“|The federal government] is unbelievably wasteful 
in practically everything it does and the public 
has to pay for it... we must have a showdown on the 
problems of excessive and oppressive taxation.” 

> 

“Our financial mechanism works in delicate balance. 
It is highly sensitive to changes in business sentiment. 
Too much pressure applied at any one time might start 
a serious decline in business activity just as too easy 
credit may beget inflation. We are dealing with ques- 
tions of mass psychology as well as economics.” 


¥ 


“|. . politicians as we know them seldom have any 
attitude of high seriousness toward taxes. And neither, 
for that matter, do ordinary citizens. These are reasons, 
| would guess, for the dishonest disposition of other- 
wise decent men to beat the Internal Revenue Code 
whenever possible, and for the honest grass-roots 
movement to take the tax power away from the fed- 
eral government, where it has been so shamefully abused, 
and to return it to the sovereign states.” 


¥ 


“From an economic as well as a financial point of 
view, it is desirable to have as wide a tax base as pos- 
sible. We now have approximately 59,000,000 income 
taxpayers. This means that practically two-thirds of all 
of our families have a personal experience which 
brings home the stake they have in operating the fed- 
eral government. This has a more significant impact 
than sales taxes, admission taxes, and other excise 
taxes added to the cost of merchandise and services.” 


¥ 


“TAtomic power] holds out the promise of a far 
richer and more productive life for all who can harness 
its energy for good. It is up to industry to come for- 
ward with all the new electric servants which will 
lighten our labors in the years ahead. But it is up to 
you, the members of the advertising profession, to pro- 
vide the millions of lines of interesting copy which will 
be needed to tell my wife and the millions of other 
housewives in America what new products they should 
buy.” 
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LEADER OF THE LOW-PRICED 3s 
IN POWER AND PAYLOAD! 








Most V-8 power in the low-priced field! Dodge gives you up to 
172 -8 horsepower in pick-ups, up to a brawny 220 in tandems. : 
And exclusive Dodge Power-Dome V-8 engines deliver top mileage _ There’s a Dodge Truck for 


on regular gas! hauli d 

. every hauling nee 
Mos: payload with a Dodge! Whether you drive a pick-up or a ° : 
tand-m, Dodge extra capacity pays off with big savings in time Modeis aviw. ecw. Ven 
and :ravel. Tandem walking-beam bogie unit improves flotation, . 5,100 Ibs. 5 


increses tire mileage. . 8'800 Ibs = 


Han<iles easier, too! Dodge has the shortest turning radius of . 17000 _ 3h go a9 
then. all. Driving in traffic, turning around in tight spots, and . bey etn ak 
park. ng take far less effort. Try it yourself. It’s the best way to 25,000 Ibs. 55,000 Ibs. 
get | ie facts that prove Dodge is your best buy. : 30,000 tbs. 65,000 Ibs. 


C.0.E. Models 
Get r Dod aler’s ide! HM 17,000 Ibs. 30,000 tbs. 
you ge dealer’s deal before you decide! : HHM 18/000 Ibs. 35,000 Ibs. 


KM 21,000 Ibs. 45,000 Ibs. 


DODGE TRUCKS | = 
31,000 Ibs. 45,000 Ibs. 


36,000 Ibs. 55,000 Ibs. 
WITH THE FORWARD LOOK > 





46,000 Ibs. 65,009 Ibs. 





“LIVE BETTER .. . Electrically has provid 
with a battle cry behind which we have rallie 
our forces” sales, advertising and promotion forces. Wit 
concentration, we have been able to penctrate d 
into the public consciousness — with. noticeab] 
sults at all levels of our industry here in San D 
Our BIG PUSH on LIVE BETTER... /lectrj 
will continue on an all-out basis.” 


* we have rallied 


E. W. MEISE, Sai: + Ma 
San Diego Gas & Electri: Com 


Immediately after the February 8, 1956, closed- Electrically to build residential load. Today over 
circuit telecast which launched the LIVE BETTER 300 utilities throughout the country are actively par- 
. . . Electrically promotion, the San Diego Gas & ticipating in the powerful, industry-wide program. 
Electric Company revamped its 1956 residential 
sales program to include the LIVE BETTER... BIG OCTOBER PUSH 

Electrically theme in each individual campaign The LIVE BETTER . . . Electrically program plans 
sponsored by the Company, the Bureau of Home a concentrated, nationwide drive in October, aimed 


Appliances and the Electrical Contractors Division particularly at dealers and department stores. Major 
of the Bureau. electrical manufacturers are encouraging their dis- 
ange HN tributors and dealers to get ready now to spearhead 

This is an example of how one combination this major push to retailers in their communities. 


utility is making the most of LIVE BETTER... 














PPLIANCES 





bee " 7 me 3 


At cooking classes, LIVE BETTER .. . Electrically is an “um- Dealer displays are set up by utility dealer representatives. M 
brella” theme. Here, Home Economist Mrs. Thelma Walters dem- ager of this store says the display tripled small-appliance § 
onstrates better living through the use of electricity. during its 10-day run. Weeks later, sales were still 50% ahead! 











tives, 
tance 
ahead! 


spring fairs and gift shows, the San Diego Gas & Electric Co. 
effective exhibits like this to present LIVE BETTER .. . Elec- 
ally to the public. Over 60,000 people attended the last show. 
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On television, Shirley Bradley and C. J. Bunce tell about electrical 
living. On radio, the theme is used on “Home on the Ranch.” Both 
programs are sponsored by the San Diego Gas & Electric Company. 


In newspapers, all San Diego Gas & Electric advertisements fea- 
ture LIVE BETTER ... Electrically. Here, manager Forrest Ray- 
mond checks a few of the advertisements incorporating the theme. 
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LIVE BETTER 
Electrically {iy 


Vsermo OF HOME APPLIANCES oF SAN DIEGO county ete 
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nfm. : 
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Outdoor posters blazon the LIVE BETTER... Electrically slogan, 
stimulating local action with local identificat‘on. This utility uses a 
100% showing throughout San Diego and county. 


Spectacular illuminated displays promote LIVE BETTER ... 
Electrically at the home offices. Here, Lisle B. Jones, head of Resi- 
dential Electrical Sales Department, po‘nts out one of the displays. 
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Whether in general operations, financing, engi 
ing or other business matters, the consulting 
advisory services of Commonwealth can be of 
rial assistance. 

These services are integrated with the p 
and policies of client management in accomp 
ing the desired objectives. Commonwealth é 
ence is built on work covering many states 
companies, in operations varying from a few® 
ployees to thousands, and in projects from am 
dollars to many millions. 

Commonwealth is an independent organiza 
built on a business record of 50 years, and 
owned by officers and employees. L 
Let our booklet tell you more. 
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COMMONWEALTH SERVICES INC. Rates | DPR 
INSURANCE AcCOUNTI 
New York, N.Y. Jackson, Mich. Washington, D.C. Houston, Tex. PURCHASING 
GAS OPERATIONS 
CORPORATE 





300 PARK AVENUE, NEW YORK 22, NEW YORK PENSIONS AND WE: ‘ARE 


BUSINESS DEVELOPENT 

INDUSTRIAL RELATIONS 

PUBLIC RELATIONS 

STOCK TRANSFER 

PROXY SOLICITATIONS 

GENERAL CONSULTATION 

ENGINEERING— 
CONSULTING AND DESIGN 


COMMONWEALTH ASSOCIATES INC. 


The Commonwealth Professional Engineering Organization 






This 16-Foot Butterfly Valve Illus- 
trates the type of work which New- 
port News takes in stride. Newport 
News built 3 such valves, each 
weighing 446,000 Ibs., for the Ross 
Power Plant, Skagit Project, De- 
partment of Light, City of Seattle, 
Washington. Designed for a water 
flow of 3,620 cu. ft. per sec., and a 
hydrostatic pressure of 290 psi., 
these valves were shop tested by 
Newport News at 450 psi. They are 
hydraulically operated with oil at 


1,500 psi. pressure. Shop tests assure 
speedy, trouble-free assembly of 
Newport News built equipment, on 
the site. 


ing, engi 


“? The TEST of a TITAN 


th the 

1 accomp 

jealth Xftere is one of the largest high head butterfly valves ever built, 

y States Bndergoing a shop test at Newport News. If you had an 

m a few portunity to follow this unit from start to finish, you would see 
5 ATOM ast hard how Newport News produces massive equipment 


_ fPonomically. For economy is a basic advantage that results from NEWPORT 
OFganiZaNewno:: News’ high integration of skill and production facilities. 


7 NEWS 


Larg:; engineering and technical staffs, operating a plant 
ompris:ng acres of brass, iron and steel foundries, five huge 





nachin« shops and other extensive fabricating facilities, have made SHIPBUILDING AND 
ewpor:. News one of the world’s largest producers of hydraulic DRY DOCK COMPANY 
tbines. valves, gates, penstocks and other essential equipment... Newport News, Virginia 

both standard and special in design. 

"ENT 

~~ Let us bid on your equipment. Write us today for your copy of 

” ater ’ ower Equipment.” 

ATION 
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Westinghouse Opens 
Its 200th Laboratory- 


A Mammoth New Research Center 


Company investing $103 million in research and development this year; 


employs 6,000 scientists, en gineers and technicians 


The greatest decade in research and en- 
gineering progress in the history of Wes- 
tinghouse came to a climax in September 
with the dedication of new Westinghouse 
Research Laboratories, just outside Pitts- 
burgh. This huge research center is the 
largest and most completely equipped of 
the 200 laboratories that Westinghouse 
operates. 


Here several hundred of the country’s 
top scientists and engineers are conduct- 
ing a broad search for knowledge. Some 
are engaged in fundamental research; 
others in developing such practical things 
as a new concept in refrigeration, a light 
source that needs no fixtures, and super- 
strong metals to meet the needs of the 
atomic age. 


But this is just part of the story of re- 
search at Westinghouse, where 6,000 peo- 
ple are making new discoveries or im- 
proving many of the things you use. The 


WATCH WESTINGHOUSE— 


company has just opened or soon will 
open: 


At Waltz Mills, Pa., the first test reactor 
for nuclear materials ever owned by a 
private company. 


At South Philadelphia, a research and de- 
velopment laboratory for steam turbines 
and gas turbines. 


At Kansas City, a huge research and de- 
velopment laboratory for new types of 
jet engines. 


At Baltimore, new manufacturing, engi- 
neering, and laboratory facilities for mili- 
tary electronics operations. 


At Sharon, Pa., new test facilities for 
transformers, including an “‘echoless”’ lab- 
oratory. 


At Youngwood, Pa., and Blairsville, Pa., 
plants for the development of new semi- 
conductors and metals. 


where BIG things are happening in RESEARCH 


Westinghouse 
ELECTRIC CORPORATION 


_= 
~ 
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Prometheus, one of the 
earliest characters in clas- 
sical mythology, gave the 
gift of fire to mortals and 
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was punished for this in- 
fringement on the gods. 
He was bound to a rock 
to be devoured by an eagle 
and by the elements. But 
Prometheus persevered 
over all. His name still 


x 
af 
OY 


XS 


(Qyof 
- ‘as 


Y, 


LS 


Oo 


symbolizes enormous en- 
durance over incredible 
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hardship. 











ENOURANCE BREEDS CONFIDENCE 


Symbols that clearly show unusual en- cold damp Arctic, Kerite, wherever it is 
durance over the elements are uncom- used, can be relied on for outstanding 
mon. The mythological Prometheus performance. That’s why there is little 
represents strong day-after-day endur- cause for surprise when Kerite Cable 
ince. There’s another such symbol, too laid in unusually difficult installations 
.. but not fictional. Kerite Cable, year 40 or more years ago is found still to be 
in, year out, successfully resists the in perfect operating condition today. 
lamaging effects of time and the el- Kerite’s acceptance is greatest with those 
ments. Whether exposed to the humid who have used it longest. Endurance, 
heat of the tropics, or the rigors of the over the years, breeds confidence. 


“he value and service life of a product can be no greater than the integrity and craftsmanship of its maker. 


KERITE CABLE 


THE KERITE COMPAN Y—30 Church St., New York 7, N. Y. 
Offices also at 122 S. Michigan Ave., Chicago; 582 Market St., San Francisco; 
3901 San Fernando Rd., Glendale 4, Calif.; 31 St. James Ave., Boston 





To meet local pea 


Electro-Mobile Power, such as this Commonwealth Edison 
unit, puts a fully automatic source of added capacity into regular 
peak-skimming service, and is constantly ready with substanti::] 


stand-by power for emergencies. 





asddemands at low cost 


Strengthening service to growing communities ... . 


supplying seasonal load demands, or wherever line extensions 


would be a costly alternative . . . . these too, are jobs for 
Electro-Mobile Power. 


For full details, write to: 


o] ELECTRO-MOTIVE DIVISION 


sea ee Snape GENERAL MOTORS LAGRANGE, ILLINOIS 


ond portable units— 
350 to 1,000 kw. 





Sold and serviced directly through Electro-Motive Division offices located in: New York City, Chicago, 
Jacksonville, St. Louis and San Francisco. In Canada: General Motors Diesel Limited, London, Ontario 





TOMORROW 


ready to help you 
Harness the Atom 


Rie ee 


a _ready to meet your 


immediate needs 
la alcaedle 
Power Production 


bes 


Serving power plant needs of 
Industries and Utilities 


Pioneer Service & Engineering Co. 54. : re ane 


231 SOUTH LA SALLE STREET © CHICAGO 4, ILLINOIS Send for our descriptive booklet, 
, “Pioneering New Horizons” 





su... Tale through netae 


NEW TRANSISTORIZED 
POWER VOICE speaker 


yO 
7 
serzssetesse 
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The secret is in 
the exclusive 
“GOLDEN HEART” 
transistor 


New POWER VOICE speaker 
mounts firmly under dash 
in same familiar position 





BUT... My, 


detaches in a second to be \/ 


hung from vehicle window 
and may be heard clearly 
hundreds of feet away. 














MOTOROLA... always FIRST with the 
EWEST in TRANSISTORIZED EQUIPMENT 


MOTOROLA 


2-WAY RAD/O 
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Hear your mobile radio 
HUNDREDS OF FEET AWAY 


Now your vehicles, in fact any mobile radio equipped 
vehicle, can get far greater volume than ever before, with 
the new Motorola transistorized Power Voice Speaker. 


This new compact, inexpensive speaker-amplifier 
combination delivers 10 TIMES MORE POWER than 
the conventional passive speaker. No more straining to 
hear messages. Just turn it up—it’s got all the volume 
you'll ever need, all in this one small package. No longer 
is your driver shackled inside his vehicle...he can 

move about freely, hundreds of feet away, and still 
hear his dispatcher. 


Secret of Motorola’s newest development is the built-in 
transistorized amplifier, utilizing two long-life, Motorola 
power transistors. With the average 12 volt mobile radio 
system, the new speaker develops 15 watts audio output. 
Even on a 6 volt system, you get 5 watts output—much 
more than the conventional one watt speaker level. 


This power packed speaker is available for your mobile 
2-way radio NOW. It can be quickly and easily added to 
most 6 or 12 volt installations. With the new Power 
Voice Speakers doing a bigger, better job for you, you'll 
also find low battery drain, bandpass response that 
accents voice frequencies, and versatile Quick-detach 
mounting...in a compact, all-metal housing. 


You must hear the new Power Voice Speaker to 
appreciate what this added power can mean to you. 
Write, phone or wire today...or mail the coupon below. 


MAIL THIS COUPON FOR LITERATURE 
or a demonstration 


Motorola Communications & Electronics, Inc., Dept. 18 

4501 Augusta Bivd., Chicago 51, Ill. 

(] Please send me more information on the new Power Voice 
Speaker. 

C] | want to hear a demonstration of the Power Voice Speaker. 


NAME. TITLE 
COMPANY 
ADDRESS. 











ZONE STATE. 








FOR CLEANER 
COOKING 


Columbia as System | 
delivers a modern miracle ~ AS 
24 Hours-A-Day! : | 


FOR CHEAPER; 
DRYING 


FOR INSTANT 
HOT WATER 


© The Columbia Gas System 


CHARLESTON GROUP: United Fuel Gas Company, Atlantic Seaboard Corporation, Amere Gas Utilities Com- 
pany, Virginia Gas Distribution Corporation, Big Marsh Oil Company, Centra! Kentucky Natural Gas Company; 
COLEUS GROUP: The Ohio Fuel Gas Company; PITTSBURGH GROUP: The Manufacturers Light and Heat 
Company, Binghamton Gas Works, Cumberland and Allegheny Gas Company, Home Gas Company, The Key- 
stone Gas Company, Inc., Natural Gas Company of West Virginia; OIL GROUP: The Preston Oil Company. 


























SEPTEMBER-OCTOBER 





Thursday—27 


American Gas Association 

will hold annual convention, 

Atlantic City, N. J. Oct. 
15-17, Advance notice. 


g 


Friday—28 


Lilectric Companies Public 

Information Program ends 

3-day workshop conference, 
Chicago, Il. 


Saturday—29 


United States Independent 
Telephone Association will 
hold annual convention, 
Chicago, Ill. Oct. 15-17. 
Advance notice. 


Sunday—30 


Controllers Institute of 
America begins meeting, 


New York, N. ¥. 





OCTOBER 


Monday—1 


American Institute of Elec- 
trical Engineers begins fall 
general meeting, Chicago, 


Til. 


Tuesday—2 


American Water Works 
Association, Missouri Sec- 
tion, ends 3-day annual 
Jefferson City, 
Mo. 


meeting, 


Wednesday—3 


Canadian Electrical Manu- 

facturers Association be- 

gins annual meeting, Ni- 

agara Falls, Ontario, Cana- 
da. 


@ 


Thursday—4 


New England Gas Associa- 

tion begins appliance serv- 

icing conference, Boston, 
Mass. 





Friday—5 


Indiana Electrical Associa- 
tion «nds 3-day annual con- 
ventiin, French Lick, Ind. 


Saturday—6 


International Association of 
Electric Leagues ends 4- 
day meeting, Detroit, Mich. 


Sunday—7 


Rocky Mountain Electrical 

League begins annual fall 

convention, Colorado 
Springs, Colo. 


Monday—8 


National Metal Exposition 
begins, Cleveland, Ohio. 








Tuesday—9 


The .!merican Dietetic As- 
sociution begins meeting, 
ilwaukee, Wis. 





Wednesday—10 


International Gas Union 
Council begins meeting, 
Madrid, Spain. 





Thursday—11 


Southeastern Electric Ex- 
change ends 2-day account- 
ing meeting, Miami, Fla. 


9 





Friday—12 


American Standards Asso- 
ciation will hold annual 
meeting, New York, N. Y. 
Oct. 22-24. Advance notice. 
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Facade, Modern Utility Office Building, Aurora, Illinois 
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SEPTEMBER 27, 1956 


Fixing Government Power Rates 


In the Southwest 


What is the present outlook following the recent veto 
of the Kerr Bill (S 3338) preventing the freezing of 
rates charged power co-ops and municipalities for 
power and energy marketed by the Southwestern Power 
Administration, an Interior Department subagency? 


By ROBB M. WINSBOROUGH* 


COURAGEOUS veto of S 3338 by 
President Eisenhower has brought 
the Southwestern Power Adminis- 

tration back into the news. It has also 
temporarily defeated the most recent at- 
tempt of the organized government own- 
ership advocates to push their program 
for wider socialization of the electric light 
and power industry. 

In view of the coming election, and the 

*Consultant, Middle West Service Company, Chi- 


cago, Illinois. For additional personal note, see 
“Pages with the Editors.” 


forces backing the bill, it required politi- 
cal courage for Eisenhower to veto it, as 
he did, with a straightforward memo- 
randum of disapproval, stating his rea- 
sons. He wrote: 


I have withheld my approval of S 
3338, an act “Relating to rates charged 
for electric power and energy marketed 
by the Southwestern Power Adminis- 
tration, and for other purposes.” 

The only purpose which this legisla- 
tion could accomplish would be to pre- 
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vent the Secretary of the Interior from 
fulfilling the obligations imposed upon 
him by § 5 of the Flood Control Act 
of 1944, to establish rate schedules 
which will return sufficient revenue to 
amortize the investment in federal mul- 
tiple-purpose projects allocated to 
power, and to pay the necessary costs 
incurred in operating and maintaining 
power projects. By its terms, S 3338 
grants a legislative moratorium which 
prevents any rate increases for power 
sold by the Southwestern Power Ad- 
ministration to any public body or co- 
operative until June 30, 1957. This 
would result in a loss of $2,167,000 
revenue during the present fiscal year. 

Sound management requires that the 
federal government fix rates for elec- 
tric energy and power from federal 
projects which will return the taxpay- 
ers’ investment, with interest, within a 
reasonable period of time. Revenues 
from power sales by the Southwestern 
Power Administration in 1955 were not 
sufficient to pay even the interest on 
the portion of construction costs allo- 
cated to power. Furthermore, these 
revenues have been insufficient to pro- 
vide any return of the capital invest- 
ment in power facilities since 1953, En- 
actment of the bill will prevent the es- 
tablishment of compensatory rates until 
July 1, 1957. 

Fears have been expressed that the 
increased rates, which I am informed 
amount to approximately 40 cents per 
month for the average rural customer, 
proposed by the Department of the In- 
terior will force upon preference cus- 
tomers—public agencies and co-opera- 
tives—the burden of absorbing the 
deficit in power revenues brought about 
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by the delivery of power to a nonpref- 
erence customer under a 1952, 30-year 
contract at unrealistically low unit rates. 
However, the fact is that under the 
proposed schedule of rates, these pref- 
erence customers will pay for power at 
rates determined upon the assumption 
that all power users must pay the rate 
necessary to retire the capital invest- 
ment allocated to power on these mul- 
tiple-purpose projects. The preference 
customers will not pay any of the deficit 
resulting, during the repayment period, 
from the 30-year contract. 
Dwicut D. EISENHOWER 


( The 30-year contract is the SPA-Reyn- 
olds Metals Company-Arkansas Power 
& Light contract made for national de- 
fense purposes in 1952 to get an alumi- 
num operation under way in Arkansas. ) 


T° the closing days of the last Congress 
this bill, S 3338, was shepherded 
through under the leadership of Senator 
Robert S. Kerr of Oklahoma, with back- 
ing from the American Public Power As- 
sociation, the National Rural Electric Co- 
operative Association, and the Farmers 
Union. Hearings on the SPA rates were 
held in the Senate in February and March 
and in the House in July. The printed 
record of the Senate hearings runs to 765 
pages. 

The people who supported this bill and 
who opposed the increase in electric rates 
necessary to meet the government’s cost 
are the advocates and beneficiaries of a 
genuine “give-away” program. They and 
other privileged members of the preferred 
customer class are enjoying electric power 
at prices far below its cost. They are on 
the receiving end of a tremendous New 
Deal-Fair Deal giveaway which is giving 
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FIXING GOVERNMENT POWER RATES IN THE SOUTHWEST 


away the money of the rest of the tax- 
payers in the United States. 

The hearings which preceded passage 
of S 3338 revealed the bitterness with 
which these recipients of the giveaway 
are going to fight against giving it up. 

These hearings may foreshadow future 
cases in which other organized beneficiar- 
ies of government favoritism may again 
attempt to intimidate the Department of 
Interior when they feel themselves threat- 
ened with loss of any of the subsidy bene- 
fits of their privileged status. 


HE backers of this bill sprang into 

action in January when the Depart- 
ment of Interior indicated its intention 
to ask FPC approval of a higher SPA 
wholesale power rate in compliance with 
§ 5 of the Flood Control Act of 1944 
which requires FPC confirmation and ap- 
proval of rates for sale of hydro energy. 
This act also designates the Secretary of 
Interior as the official responsible for mar- 
keting federal hydroelectric power from 
reservoir projects and says: 


Rate schedules shall be drawn up hav- 
ing regard to the recovery upon the 
basis of the application of such rate 
schedules to the capacity of the electric 
facilities of the project, of the cost of 


q 


e 


producing and transmitting such elec- 
tric energy, including the amortization 
of the capital investment allocated to 
power over a reasonable period of 
years. 


Since 1947 the Southwestern Power 
Administration has sold power and energy 
under a rate known as “Rate A.” Rate 
“A” averages 5.5 mills per kilowatt-hour 
at 50 per cent load factor. This rate was 
approved and confirmed by the Federal 
Power Commission as an interim rate on 
February 13, 1947 (Docket No. IT- 
5971), with this statement in the order: 


(a) Proposed rate schedule “A” filed 
by Southwestern Power Administration 
be and the same hereby is confirmed 
and approved as an interim rate sched- 
ule to remain in effect only until such 
time as further study and experience 
indicate the desirability of revision, but 
for not more than six years from the 
date of this order. 


Les this interim approval for Rate 

“A” expired on February 13, 1953, 
the Secretary of Interior asked the Fed- 
eral Power Commission for a 60-day ex- 
tension before filing a new rate because 
the allocation of construction costs was in 
dispute between the Department of In- 


“A couraGEous veto of S 3338 by President Eisenhower has 
brought the Southwestern Power Administration back into the 
news. It has also temporarily defeated the most recent attempt 


of the organized government ownership advocates to push 
their program for wider socialization of the electric light and 
power industry. In view of the coming election, and the forces 
backing the bill, it required political courage for Etsenhower 
to veto it, as he did, with a straightforward memorandum of 


disapproval, stating his reasons.” 


435 
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terior, the Corps of Engineers, and the 
Federal Power Commission. The exten- 
sion was granted. Subsequent extensions 
were granted while the allocation of costs 
was worked out and agreed upon. 

By January, 1956, the Interior staff and 
Southwestern Power Administration had 
developed a proposed revision of rates 
which Interior desired to submit to FPC 
for approval and confirmation. The new 
rate would result in an average rate of 
7.71 mills per kilowatt-hour at 50 per 
cent load factor in comparison with 5.50 
mills under the previous Rate “A.” The 
new rate would have certain discounts for 
customers taking service from the SPA 
main grid at high voltages, and under 
other special conditions. 

Politically speaking, the roof fell in 
when the Department of Interior notified 
FPC of its desire to have this rate sched- 
ule approved. A congressional investiga- 
tion of SPA rates was started and legis- 
lation was introduced to prohibit Interior 
from raising SPA rates for eighteen 
months. 


(io chairmen of the House and Sen- 
ate committees on Interior and In- 
sular Affairs and on Public Works di- 
rected a telegram to the Assistant Secre- 
tary of the Interior for Water and Power 
requesting that he postpone filing these 
proposals for raising the electric power 
rate structure of the Southwestern Power 
Administration. Interior consented to 
postpone the rate filing for thirty days. A 
joint hearing of four subcommittees was 
arranged, two from the House, two from 
the Senate. The hearing convened Feb- 
ruary 27th with Senator Kerr presiding 
as chairman of the Subcommittee on Flood 
Control, Rivers, and Harbors of the Com- 
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mittee on Public Works of the United 
States Senate. 

The direction the hearings were to take 
was indicated fairly well in the opening 
remarks of the chairman. After severely 
criticizing the Department of Interior, De- 
partment of the Army, and Federal Power 
Commission for their joint agreement of 
March 12, 1954, accepting the separate 
costs-remaining benefits approach as the 
most acceptable method for allocating 
costs on multipurpose projects, the chair- 
man spoke this paragraph: 


I am told that the average rural elec- 
tric distribution co-operative purchas- 
ing power from the Southwestern 
Power Administration faces an increase 
of 40 per cent in its wholesale power 
costs if the proposed rate increase is 
approved by the Federal Power Com- 
mission. This means that SPA rates will 
be almost equal to, or in some cases 
exceed, rates charged by private utility 
companies in the area. It is inconceiv- 
able that such an eventuality should be 
permitted where the Congress has de- 
veloped and is developing the nation’s 
resources for the benefit of the people. 


HIs defined the main line of the con- 
troversy which was to be explored 
throughout the hearings. Representatives 
of the co-operatives were brought in to 
testify that an increase in their power 
costs would be unwelcome. Representa- 
tives of the National Farmers Union, the 
American Public Power Association, and 
the National Rural Electric Co-operative 
Association entered strong objections to 
any plan to increase electric rates to co- 
operatives and public bodies. 
Numerous witnesses contended the in- 
crease was not justified and would work 
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SPA Power Rate Controversy 


“« the closing days of the last Congress .. . S 3338 was shepherded 

through under the leadership of Senator Robert S. Kerr of Okla- 
homa, with backing from the American Public Power Association, the 
National Rural Electric Co-operative Association, and the Farmers Union. 
Hearings on the SPA rates were held in the Senate in February and March 
and in the House in July. The printed record of the Senate hearings runs 
to 765 pages. The people who supported this bill and who opposed the 
increase in electric rates necessary to meet the government’s cost are the 
advocates and beneficiaries of a genuine ‘give-away’ program. They and 
other privileged members of the preferred customer class are enjoying 

electric power at prices far below its cost.” 








Department of Interior, stated the need 


a terrible hardship on the farmers. It was 
for the rate increase as straightforwardly 


proposed that instead of raising rates the 


amortization period of the hydroelectric 
dams should be raised to one hundred 
years instead of fifty, and thus reduce the 
annual charge. Others suggested that since 
some electric utilities had received permis- 
sion for accelerated depreciation on cer- 
tain power plants, federal power projects 
should be forgiven payment of interest in 
proportionate fashion so as to maintain 
the subsidy differential between politically 
managed power rates and rates of busi- 
ness-managed companies. 


Re G. AANDAHL, Assistant Secretary 
for Water and Power Development, 


437 


as his inquisitors would permit. They gave 
him a rough time but his factual testi- 
mony as to the need to increase rates was 
never even seriously questioned. 

Briefly, the need for the rate increase 
results from these things: 


1. When Rate “A” was established 
as an interim rate on February 13, 
1947, the cost allocations on the hydro- 
electric projects were only tentative. 
Only the Norfork and Denison projects 
were finished. At that time there was 
no agreement among government agen- 
cies as to the responsibility for making 


SEPTEMBER 27, 1956 





PUBLIC UTILITIES FORTNIGHTLY 


cost allocation reports. Accordingly, ex- 
cept for the two completed projects, the 
Corps of Engineers and the South- 
western Power Administration only ex- 
changed information and thereafter 
each agency prepared independent cost 
allocations for the several projects. 

2. Moreover, the estimated construc- 
tion costs at the time of authorization 
were much less than the actual con- 
struction costs proved to be, years later, 
in a period of rising prices. For the 
present seven integrated SPA projects,’ 
the total cost at the time of authoriza- 
tion was estimated at $199,800,000, 
with $109,200,000 allocated to power 
according to the SPA estimate. At the 
time of filing rate schedule “A” in 1946, 
the total cost had risen to $274,800,000 
with $111,200,000 allocated to power, 
according to the SPA estimate. In 1953 
when the Corps of Engineers and 
Southwestern Power Administration 
each made allocation studies, the corps 
used a total cost of $342,400,000 with 
$216,400,000 allocated to power and 
SPA used a total cost of $337,900,000 
with $160,300,000 allocated to power. 


HE 1954 studies based on the inter- 

agency working agreement of March 

12, 1954, concurred in by Interior, Army 

Corps of Engineers, and Federal Power 

Commission, gave the following alloca- 
tion figures: 

Flood-control allocation $196,411,600 


Power allocation 213,794,700 
Other allocations 4,593,800 


$414,800,100 


This power investment cost of $213,- 


1Denison (2 units); Norfork (2 units); Bull 
Shoals (4 units); Fort Gibson (4 units); Ten- 
killer Ferry (2 =) ieneend Mountain (2 units) ; 
Table Rock (2 units) 
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800,000 is to be contrasted with the $111,- 
200,000 figure used by SPA in its esti- 
mate at the time Rate “A” was filed in 
1946. 

No testimony was presented to con- 
tradict these figures, or the need for the 
rate increase. There was a great deal of 
contention that it was unfair to the pre- 
ferred customers to raise the electric rate 
simply because the cost of the dams turned 
out to be more than had been estimated 
at the time Rate “A” contracts were made 
with the co-operatives and other public 
bodies. 

Although it was shown clearly by the 
record that Rate “A” was approved and 
published by FPC as an interim rate, and 
was so understood by SPA, this evidence 
carried little weight in the hearings. 

An attack was made on the method of 
cost allocation, known as the separable 
costs-remaining benefits method. This al- 
location method was first recommended 
by a federal interagency group in 1950, 
based on studies originating in 1946. The 
method is substantially the same as that 
employed by the Tennessee Valley Au- 
thority on its projects. The TVA alloca- 
tion study of 1945 was the subject of a 
review and approval by the Federal Power 
Commission at the request of the Senate 
Committee on Public Works in 1949. 


HE separable costs-remaining benefits 

method was also favored by the 
House subcommittee to study civil works 
in 1952. That committee recommended 
that each purpose of a project share equi- 
tably in the savings resulting from multi- 
purpose development and also that the al- 
location be initiated by the construction 
agency. It is also the method which has 
been endorsed by the Presidential Advi- 
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FIXING GOVERNMENT POWER RATES IN THE SOUTHWEST 


sory Committee on Water Resources Pol- 
icy in its report transmitted by the Presi- 
dent to the Congress on January 17, 1956. 

Under this method of cost allocation, 
there are first assigned to each purpose or 
function of a multipurpose project, such 
as flood control or power, those separable 
costs which are known to have been in- 
curred exclusively for each function and 
could have been eliminated from the total 
project cost had that function been ex- 
cluded from the development; and, sec- 
ond, there are apportioned the remaining 
costs of the jointly used dam and reser- 
voir among the several functions of the 
project in proportion to the lesser of two 
factors. 

These factors are the alternative cost 
of a single-purpose project for each func- 
tion and the value of the benefits of each 
function. In this way, each function served 
by a multiple-purpose project shares equi- 
tably in the savings resulting from multi- 
ple-purpose construction. The method as- 
sures that no function is allocated more 
cost than either the value of the benefits 
it produces or the alternative cost of de- 
veloping the site for that purpose alone. 


Mv General E. C. Itschner, Assist- 
ant Chief of Engineers for Civil 


q 


+3 


Works, Corps of Engineers, made the 
value of this method of allocation quite 
clear. Under questioning by Senator Kerr, 
General Itschner said: 


The two terms “separable” and “‘in- 
cremental,” as we use them, are syn- 
onymous. . . . In the separable costs- 
remaining benefit method of cost allo- 
cation, the separable costs mean the in- 
cremental costs. The “remaining bene- 
fits” element is an additional part of the 
total cost and it represents an equitable 
share of the cost of the joint use part 
of the project. . . . I understand that 
some interests desire that purchasers of 
power from federal dams pay only the 
incremental cost of that power, not 
sharing in the joint cost of the dam, on 
the theory that the dam would be re- 
quired anyway for another purpose, and 
therefore power should pay only incre- 
mental cost. 

Such argument is unsound and dan- 
gerous—unsound because of all the uses 
of water, hydroelectric generation is 
one for which a substitute is most read- 
ily available. By contrast, as a rule, 
there is no economical substitute for 
domestic and industrial water supply, 
irrigation, and flood control. Electricity 
is cheap, about the only commodity that 


“THE Comptroller General’s audit report for the Southwestern 
Fower Administration for the fiscal year ended June 30, 1954, 
was put into the record. It showed that for the fiscal year 1954 


SPA was short $2,252,175 of having enough revenue to cover 
the cost of producing electric energy and to amortize the gov- 
ernment’s investment in the projects. The report also says, ‘for 
fiscal year 1953 the net revenues reported by the administration 
(SPA) were not adequate to cover the cost of producing elec- 
tric energy and to amortize the government's investment in 


power facilities.’ ”’ 


439 
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has not skyrocketed in price since the 
depression years. 

I also said it would be dangerous be- 
cause the incremental method would 
decimate the water resource develop- 
ment program of the nation. By its em- 
ployment many of the great multiple- 
purpose projects of the nation could not 
have been built, including Narrows, 
Fort Gibson, Clark Hill, J. H. Kerr, 
Hartwell, McNary, The Dalles dams, 
to mention a few. 

The Senator from Oregon, a mem- 
ber of your committee, is an advocate 
of the high Hell’s Canyon dam, which 
I feel sure, without taking the time to 
make the extensive computations re- 
quired, could not be justified by the in- 
cremental method applied to power. 


‘6 [ ‘HE Comptroller General’s audit re- 


port for the Southwestern Power Ad- 
ministration for the fiscal year ended June 
30, 1954, was put into the record. It 
showed that for the fiscal year 1954 SPA 
was short $2,252,175 of having enough 
revenue to cover the cost of producing 
electric energy and to amortize the gov- 
ernment’s investment in the projects. The 
report also says, “for fiscal year 1953 the 
net revenues reported by the administra- 
tion (SPA) were not adequate to cover 
the cost of producing electric energy and 
to amortize the government’s investment 
in power facilities.” 

Senator Hruska, of Nebraska, by in- 
telligent questioning, brought out very 
clearly that the increase in cost allocated 
to power had very little to do with the 
need for the rate increase. The real rea- 
sons for the rate increase are the increased 
construction cost of the dams, the in- 


creased operating costs, and the decreased 
kilowatt-hour output from low water. 

On the basis of the separable costs-re- 
maining benefits method of cost alloca- 
tion, the new rate will average 7.71 mills. 
If the allocation is put back on the so- 
called “incremental cost” basis this re- 
duces the average rate to 7.39 mills, or 4 
per cent less. 

The hearings ranged far afield. Among 
other subjects which were brought into 
the discussion by direct testimony or cross- 
questioning were the Hell’s Canyon high 
and low dams, the Niagara bill offered by 
Senator Lehman, the Bureau of Reclama- 
tion power supply and transmission lines 
to South Dakota and Minnesota, and the 
power-marketing policy for the Missouri 
valley area. Accelerated amortization of 
electric company property occupied a con- 
siderable time. 


HE hearings concluded with assur- 

ances of backing for S 3338 from 
representatives of the National Farmers 
Union, the American Public Power Asso- 
ciation, and the National Rural Electric 
Co-operative Association, and a statement 
by Senator Kerr that he regarded the bill 
purely as a stopgap to get additional time 
in which to try to get a new policy formu- 
lated by Congress. 

The bill, S 3338, was passed and the 
law went to President Eisenhower for 
signature. 

The Department of Interior is now 
free to request the approval of the Fed- 
eral Power Commission for the proposed 
increase in electric rates. It remains to be 
seen whether or not a repetition of this 
determined fight to prevent the rate in- 
crease will be attempted before FPC. 
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A Simple Solution for the Gas 
Producer Problem 


The original threat of federal regulation in the natural 

gas production field brought much concern to oil pro- 

ducers lest the regulation of gas herald federal regu- 
lation of oil as well. 


By ARTHUR K. LEE* 


N the late 1920’s and the early 1930’s 
natural gas was, as it is today, a by- 
product of the search for and the dis- 

covery of oil. But at that time it was 
usually regarded as a liability rather than 
an asset. Trillions of feet of gas were sold 
in the field for the making of carbon black 
and other inferior uses at one to two cents 
per Mcf (thousand cubic feet). The first 
average price figures available in “Gas 
Facts” (the authoritative annual publica- 
tion of the American Gas Association) 
*Chairman of the board, United Cities Utilities 


Company, Chicago, Illinois. For additional personal 
note, see “Pages with the Editors.” 


are for 1936 and show an average well- 
head price of 5.5 cents per Mcf. The total 
sale was slightly over two trillion cubic 
feet. Today over six trillion feet are mar- 
keted annually. 


pong passed the Natural Gas Act in 

1938. Pipelines transmitting gas in 
interstate commerce were placed under 
Federal Power Commission control and 
since that time thousands of miles of inter- 
state gas lines have been built and are in 
operation. Before authorizing these lines 
FPC has insisted that they show sufficient 
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reserve supplies of gas under ownership or 
contract to supply their expected market 
for a period of twenty years. The commis- 
sion prior to the Phillips decision in 1954 
usually disclaimed any control over the 
price paid for contracted gas. 

While the producer in most cases 
would have been glad to sell his gas at 
the then going field price and know that 
he had a market for his share of the field 
production for many years to come (be- 
cause the gas under his land might be 
drained through a well on neighboring 
land), he, of course, wished to get all he 
could and especially to get as much as any- 
one else in the same field or vicinity. These 
results were accomplished by various es- 
calation clauses (and later “favored na- 
tion” and “renegotiation” ). The pipelines 
did not strongly object to an increased 
price if the increase was postponed until 
their load was attached, because the utility 
distributors primarily, and the consumers 
secondarily, could not, after installing dis- 
tributing and consuming facilities, afford 
to scrap their investments until increases 
became either confiscatory or at least un- 
bearable. Especially was this true where 
a pipeline owned considerable reserves of 
their own because the increased prices to 
independent producers might allow them 
to increase the price of their own supply. 

Distributors for the most part were un- 
aware of these escalation clauses and, even 
if they had known, would not have been 
able to resist the demands of the com- 
munities in which they operated for nat- 
ural gas at the then prevailing price de- 
livered to their town border station. 

Escalation clauses did not begin to 
operate generally until 1953. In the 
years between 1936 and 1952 the average 
field price had increased from 5.5 cents 
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to 7.8 cents or 2.3 cents in a period of six- 
teen years. But in the one year 1953 it 
increased an additional 1.4 cents and while 
figures for succeeding years are not avail- 
able, I think it is safe to say that the aver- 
age price today is not less than 12 cents, 
and as producers are now asking FPC for 
approval of new contracts at as high as 21 
cents and have also placed a valuation on 
reserves as high as 40 cents per Mcf, it is 
entirely evident that control of prices of 
gas entering interstate pipelines, both un- 
der existing and new contracts, must be 
maintained in some manner if the 20,- 
000,000 to 25,000,000 consumers of the 
country are to be protected against charges 
running into many billions of dollars 
above costs and reasonable profits for risk 
and incentive. 


ieee present prices are more than com- 
pensatory is evident by the increase in 
known reserves during 1955 when pro- 
ponents of decontrol were asserting that 
the country was about to enter a period 
of gas shortages. The estimated known 
recoverable reserves at the beginning of 
1955 were 211 trillion cubic feet. At the 
year end they had increased to 223 tril- 
lion, notwithstanding a use of over 10 
trillion. This is the largest increase, ex- 
cept one, in reserves since reserve record 
estimates have been made by an authori- 
tative body. One single pipeline company 
procured new reserves of over 2 trillion 
feet, approximately four times the amount 
it sold. 

Within days after the President’s veto 
of the Harris Bill came announcement 
that a contract had been signed for an 
additional long-time supply of 300,000,000 
feet of gas per day for a large city and 
state, many of whose congressional repre- 





A SIMPLE SOLUTION FOR THE GAS PRODUCER PROBLEM 











Regulation of Gas Production 


c¢ HE Federal Power Commission should fix its gas production rates 

upon the basis of expense and income of wells so designated by 
producers, and such rates should include credits for such risk and incentive 
as seem proper in fixing a ‘fair and reasonable’ return. Present risk 
estimates for gas production will decline rapidly when producers begin 
separating the two branches of their business before drilling, but the desig- 
nation of a well as a gas well should not of itself commit its future pro- 
duction to regulation unless gas produced therefrom is sold in interstate 

commerce.” 





sentatives had said release of gas from 
regulation was necessary to procure a sup- 
ply for 200,000 residents whose applica- 
tions it was claimed were on file. Had the 
Harris Bill become law this new supply 
would have been hailed as the wonderful 
result of their vote. Today five pipelines 
are intervening to prevent the importing 
of 200,000,000 feet per day of Canadian 
gas into this same territory. 

These figures should effectively answer 
the lack of incentive, risk, and diminish- 
ing reserve arguments. 





iy a recent speech, a White House repre- 
sentative stated that in the President’s 
view new legislation “should recognize the 
national interest in an assured supply of 
gas, further the long-term interest of con- 
sumers in plentiful supplies, and protect 
the consumers in their right to fair prices.” 
I take it that the first two of these three 
conditions, when boiled down, mean “‘rea- 
sonable profits and reasonable incentive.” 
I believe the increase in reserves in 1955, 
with the Phillips decision in force, proves 
that the first two conditions are met un- 
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der present law. The third condition can 
be met and undoubtedly will be met by 
the Federal Power Commission if it can 
be relieved of the task of approving ap- 
plications of the small producers’ contracts 
which only affect the over-all picture in 
a very minor way. 

As of July 1, 1956, 2,980 certificate 
applications were pending in the office of 
the Federal Power Commission. In many 
cases several producers are represented by 
one unitized processor, but 2,980 was the 
number which must be disposed of by 
decisions or actions which must be taken 
on the basis of the law as now in effect. 
Records for previous years show that 
about 2,800 of this number produce less 
than 2,000,000 Mcf of gas annually. Many 
of these represent only one well or one 
small tract of ground or lease. They are 
the producers about whom all the charges 
of hardships and unfairness of rate base 
philosophy have been made, and while 
they only produce about 7 per cent of gas 
sold through interstate lines, could furnish 
a small segment of real competition. 

The chairman of the commission is 
quoted in a letter to Senator Gore as stat- 
ing that producer regulation is “vastly 
complicated.” If these 2,800 small pro- 
ducers were exempted from most of the 
provisions of the Natural Gas Act, regu- 
lation of the remaining 200 producers 
would become entirely simple because the 
return upon their investments would be 
spread over sufficiently large operations 
to provide at all times a fair average un- 
der a fair FPC formula which could pro- 
vide reasonable allowance for risk and 
incentive. 


. ; ‘HE claim has been made that the large 
producers would then subdivide their 
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holdings in order to obtain exemption. 
This could easily be avoided by restric- 
tions of stock ownership similar to those 
included in the utility Holding Company 
Act. Large producers are unwilling to see 
the small producer exempted because they 
realize they cannot hope to pass a bill 
similar to the Harris Bill without the sup- 
port of the small producers. 

The “reasonable market value” of the 
Harris Bill was impractical and unwork- 
able, in the opinion of this writer, be- 
cause it assumed a field competition which 
does not exist. The competitive price of 
a wool suit is not fixed by the price of 
the wool on the sheep’s back. It is fixed 
by the price at point of delivery. If pro- 
ducers feel they want competition to fix 
gas prices, it might be possible and feasi- 
ble to allow the commission as an addi- 
tional yardstick in fixing a “fair and rea- 
sonable” price, to consider “the competi- 
tive price of other fuels, excluding oil, at 
point of delivery to distributor for indus- 
trial purposes.” There are two reasons for 
the exclusion of oil: (1) The local dis- 
tribution cost and investment for oil is far 
less than gas; and (2) gas originates for 
the most part with oil producers and it 
would be unfair to let the producer pre- 
tend to compete with himself, thus en- 
abling him to increase the price of both 
his products. 


AX the basis for a starting point with 
IPC in the control of the other 200 
pipeline and independent producers (who 
furnish approximately 93 per cent of the 
gas sold through interstate lines) Con- 
gress could authorize the commission to 
set a “presumptive fair field price.” My 
suggestion would be the weighted average 
price paid producers in each state as of 











June 7, 1954, plus perhaps the average 
commodity percentage advance since that 
time. For the nation as a whole, this price 
would be around 10 cents to 12 cents 
per Mcf and should be permanent—un- 
changed by later averages. It would con- 
stitute liberal treatment of the one-half of 
reserves contracted at less than average, 
including those owned by pipelines. Any 
equity to producers of the other half, in- 
cluding gas contracted since 1954, could 
be remedied quickly by hearings under 
present FPC rules, by showing the “pre- 
sumptive fair field price” to be insufficient 
in each case to produce a fair and reason- 
able return, including a determined allow- 
ance for incentive and risk. Probably far 
less than half the 200 producers affected 
would even apply for an increase at any 
early date. 


Re has been expressed by producers 
that regulation of prices of gas enter- 
ing interstate commerce will lead to regu- 
lation of the oil industry. This could very 
well be the result of a few more disclo- 
sures similar to the one which was par- 
tially responsible for the Harris Bill veto 
or by the field price increases which would 
certainly follow release of regulation. The 
large producers of oil and gas can avoid 
such a contingency by agreeing to a sepa- 
ration of the accounting for the two 
branches of their operatively inseparable 
business. 


Production from gas wells 
Production from oil wells 
Gross production _ 
Used for repressuring 
Net production 
Losses, waste and field use 
For sale 
*Net production 1955—10,100 
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It is well known that practically every 
exploratory (wildcat) well is drilled for 
oil and if it produces some gas or gas only, 
the gas production is only an incident or 
by-product in the search and production 
of oil. After a field is found to contain 
only gas or chiefly gas, many additional 
developmental wells are drilled for gas 
only. The producer should be allowed be- 
fore starting to drill a well to select the 
well or wells he expects to devote to gas 
production and that well, whether it pro- 
duces gas, oil, or a mixture thereof, or is 
a dry hole, should for both income and 
expense, drilling and/or operating, oil or 
gas, remain for accounting purposes a 
part of the producer’s gas department. 


HE Federal Power Commission should 

fix its gas production rates upon the 
basis of expense and income of wells so 
designated by producers, and such rates 
should include credits for such risk and in- 
centive as seem proper in fixing a “fair and 
reasonable” return. Present risk estimates 
for gas production will decline rapidly 
when producers begin separating the two 
branches of their business before drilling, 
but the designation of a well as a gas well 
should not of itself commit its future pro- 
duction to regulation unless gas produced 
therefrom is sold in interstate commerce. 
Wells, not designated as gas wells, for 
accounting purposes could be known as 
and remain oil wells, even though sold or 


Billions of Cubic Feet 
5 P 





1953 
7,100 7,500 
3,500 3,500 
10,600 11,000 
1,400 1,400. 
9,200 9,600* 
2,300 2,500 
6,900 7,100 
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leased to other parties. As any gas pro- 
duced therefrom would be and continue 
to be a by-product of their search for and 
production of oil, the only cost of such 
gas to the producer would be its cost of 
separation from the oil. However, he 
would realize its full value because he 
would sell it, if he were selling to an in- 
terstate pipeline, with his other gas pro- 
duction and, if he had no other produc- 
tion, would at least under a long-time con- 
tract receive the “presumptive fair field 
price.” 


uUCH has been said to the effect that 

natural gas is the only commodity 
whose price is controlled and that utility 
laws and the Natural Gas Act apply to 
a service, not a commodity. There is no 
attempt to control the price of gas as a 
commodity. Producers have a right to sell 
their gas, unless they have already con- 
tracted it, to anyone at any price as long 
as it does not enter interstate commerce. 
But if it is to enter a controlled interstate 
pipeline, to be distributed to consumers 
by a controlled utility, the Natural Gas 
Act imposes the right to fix the price at 
which it enters the interstate lines. The 
U. S. Supreme Court has further inter- 
preted this to mean fixing the gas price, 
because the direct or connecting lines can- 
not be separated from the well of origin, 
and because gas cannot be exposed to the 
air. The result is the fixing of the price as 


Native Production 
Imports 

Available 

Interstate Exports 
Intrastate Utility Sales 
Direct Sales by Producers 


7 


5,800 


500 


3,900 
1,800* 


it comes into interstate transmission; 1.¢., 
the gas well. 

The claim has also been repeatedly 
made in Congress and elsewhere that un- 
less decontrol of prices becomes effective 
for interstate lines, much new production 
will be sold intrastate. I believe if this 
were a serious threat, except in isolated 
cases, it would have become evident be- 
fore this time. The latest detailed figures 
of gas production and disposition in 
rounded billions are shown in the table on 
page 445. 

A compilation prepared for me by the 
American Gas Association, bureau of 
statistics, shows that in the seven gas ex- 
porting states (Texas, Louisiana, Okla- 
homa, Kansas, New Mexico, Mississippi, 
and Wyoming) gas available for sale was 
disposed of as shown in table below. 

If these direct sales of 600 billions an- 
nually are doubled or trebled, does it seem 
reasonable that such increases could have 
much effect on total sales exceeding 7,100 
billions or known recoverable reserves of 
223,697 billion cubic feet, especially in 
view of the increase last year of 11,987 
billion on these reserves? 


en gas be held off the market unless 

a large increase in price is allowed 
the producers? As shown above, over 63 
per cent of all gas marketed from these 
seven states is through the interstate lines 


1953 


6,300 


6,200 
600 
4,300 


5,700 —_1,900# 


600 


*Probably 10 per cent carried in interstate lines. 
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which have been built and developed be- 
cause of the passage of the Natural Gas 
Act and its implied promise to interstate 
consumers of continued supply and price 
control, Gas is a migrating commodity 
and except for effective prorationing 
laws, wells under one ownership can drain 
adjoining wells unless approximately equal 


quantities are sold from each. And even if 
this were not true, does it seem logical that 
large holders of gas reserves, which are 
constantly increasing, would refuse inter- 
state connections at “fair and reasonable” 
prices, preferring to carry their invest- 
ments for many years with the hope of 
forcing consumer capitulation ? 





Senate Subcommittee to Study Depletion 
Allowances 


yee counsel for the Senate Interior and Insular Affairs Com- 
mittee has said depletion allowance definitely wll be the sub- 
ject of hearings this fall. Chairman Murray suggested the possibility 
some time ago. A special Interior subcommittee has been named to 
handle depletion allowance and acreage I-mitations for leaseholders 
on public lands. Anderson (Democrat, New Mexico) will be chair- 
man. Other members are O’Mahoney (Democrat, Wyoming); 
Goldwater (Republican, Arizona) ; and Murray (Democrat, Mon- 
tana), ex officio. Senator Murray plans to take an active part in 
these hearings. 

The subcommittee was expected to begin hearings in Santa Fe, 
New Mexico, on the matter of acreage limitation some time in Sep- 
tember. These were to be followed by hearings on the same subject 
in other western cities. Depletion allowance is expected to come up 
in the acreage limitation matter. In Washington, D, C., the hear- 
ings on depletion allowance were expected to begin about mid-No- 
vember. 

The acreage limitation inquiry will go into the question of 
whether or not oil companies are directly or indirectly holding more 
leases on public lands than present law permits. An oil company 
may hold no more than 46,000 acres of oil and gas leases in any one 
state. It may also hold for two years 100,000 acres for exploration 
purposes. The total of leases on which it may seek to produce com- 
mercially oil and gas cannot exceed 46,000 acres at any one time. 

The Senate subcommittee will also go into the question of wheth- 
er present depletion allowance rates (274 per cent for gas and oil) 
are stimulating production and adding to reserves of all minerals. 
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Intercompany Co-ordination of 
New System Capacity 


Here is an interesting account of the manner in which neighboring 

power utility companies can plan and co-ordinate their system 

capacity to meet future demands in the interest of good service, 
economy, and efficiency. 


By THOMAS E. J. KEENA* 


HE bright modern headquarters of . 


The Connecticut Light & Power Co. 

sits on a low hill near Vexation 
Ridge outside Berlin, Connecticut. Not 
far away is another range called Lamenta- 
tion Mountain. 

It might seem that these geographical 
facts pose a depressing setting for people 
trying something new and difficult. But 
a set of men who gather frequently in one 
of the company’s conference rooms pay 
them no heed as they go on blasting new 
trails in a co-operative venture. 

This is the so-called Connecticut capa- 
city co-ordinating plan. The men in the 
committee room represent four different, 
separate, corporate utilities. Their job is 


*Member, editorial staff, The Hartford Courant, 
Hartford, Connecticut. For additional note, see 
“Pages with the Editors.” 
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to plan jointly the future installation of 
generating capacity to benefit them all and 
the state of Connecticut and their cus- 
tomers as well. 

It is a unique experiment in system 
planning. It has been under way since 
1952, when the companies came to a pre- 
liminary agreement on the generating 
needs of the state. Beginning in 1957, 
the capacity of each new steam-generat- 
ing unit to be installed by any of the par- 
ticipating organizations will be divided 
among the four companies according to 
their needs. The energy produced and 
the actual annual costs will be shared in 
the same ratio. 


‘ [ ‘HE four companies are The Connecti- 
cut Light & Power Co., The Con- 
necticut Power Company, The Hart- 











ford Electric Light Co., and the United 
Illuminating Company. Among them, 
they meet over 90 per cent of the power 
requirements of the state. CL&P meets 
about half; Hartford Electric and CP 
combined meet about one-quarter; and 
UI has the rest. 

Each is a comparatively small, investor- 
owned utility. They joined in this agree- 
ment to plan on a one-system basis for 
the state because they feel it will help 
provide a high standard of electric service 
at low cost. 

Today, by selecting large units, you 
can build steam-generating plants with 
considerably lower unit costs and higher 
efficiencies. Alone, the companies might 
not want as much capacity as such a plant 
would provide. Together, they can share 
the costs and benefit from the efficiency. 

Together, they can provide better 
service. 

Together, they can improve their com- 
petitive position in attracting and holding 
industrial customers. 

Together, they can reduce costs to each 
participant. 


| head electric utility plans ahead to 
meet the estimated needs of the 
future. To meet the responsibility laid 
upon them as regulated companies, they 
must have capacity that will meet this 
need and also provide a reserve that will 
permit preventive maintenance and stand- 
by against the possibility of loss of any 
single generating unit in the company’s 
system—whether by storm or failure or 
accident. 

It is in the planning for this capacity 
that co-ordination and participation be- 
gin. Usually a company plans on having 
15 or 20 per cent of its estimated peak 
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load in reserve. But what happens when 
the companies plan separately? 

First, each chooses a relatively small 
unit. Each must figure fixed charges and 
operating charges on that unit into its 
cost. 

Secondly, the companies must seek 
capital. 

By co-ordinating their plans for expan- 
sion, they could install a bigger unit than 
any one of them would deem feasible 
alone. They could hold the fixed and 
operating charges to a minimum. They 
could simplify financial planning. 


HE study of this co-ordinated plan- 

ning began some years ago. A sug- 
gestion by Austin D. Barney, then 
president of Hartford Electric Light and 
now its chairman, as well as president of 
Connecticut Power Company, put his 
assistants to preparing an analysis of how 
such a program might work. Mr. Barney 
talked it over with other officials. 

A major step was taken in 1952. Con- 
necticut Light & Power and Connecti- 
cut Power found it mutually advantageous 
to arrange for the shifting of power to 
serve two widely separated areas—one in 
the southwestern part of the state, the 
other in the southeastern—where one 
company’s generating plant was better 
sited to meet a need. 

The sharing of power and the partici- 
pation in intercompany agreements were 
not new, of course. But the 1952 ar- 
rangement sparked a formal study of how 
such an arrangement might lead to more 
efficient installation of new capacity. 

It did not go into any of the proposed 
generating units then in construction or 
on the drawing boards. Neither did it 
take up the distribution systems of the 
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Background of Connecticut Valley Co-operation 


“ee Connecticut utilities have worked together in the past for the 
advantage of their area and their customers. The Connecticut 
Valley Power Exchange, for instance, has been in operation for more 
than thirty years, to provide economy interchange. But the capacity 
co-ordinating plan is the most advanced step in sharing joint problems 
and responsibilities. As it progresses . . . mutual confidence and respect 
among the participants are growing. And it may well be that the most 
important product of this agreement, all of the participants feel, will 
not be the arrangements for new generating or transmission capacity. 
Instead it can well be the trend to closer and closer co-operation to meet 
the needs of the people these companies have served so long.” 








| CO La a 





companies or the purely internal trans- 
mission lines. By fall of 1954, the 
companies had worked out and initiated 
the plan. 


HE actual work is done by some seven 
or eight men who gather every two 
weeks or so. Sometimes, when hammer- 
ing out an agreement, they meet more 
often. Other times, when subcommittees 
are working up papers on specific prob- 
lems, they stretch out the time between 
meetings. 
This committee, whose members report 
directly to the chief executives of the 
four companies, has now been at its task 
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for more than three years. A definite 
agreement has been drawn up and signed 
on, an 80,000-kilowatt unit in Bridgeport, 
scheduled to be in operation in 1957. It 
is being built by the United Illuminating 
Company. 

Three more participation units, with a 
combined capability in excess of 300 
megawatts, have been agreed upon. The 
second is to be at Devon, for The Connec- 
ticut Light & Power Co. The third will 
be added to the Middletown plant of The 
Hartford Electric Light Co., and the 
fourth, to be sited in southwestern Con- 
necticut, will be part of The Connecticut 
Light & Power system. 














r each participation agreement is spelled 
out the share of the power that the 
companies will initially receive. The 
minute Bridgeport’s new unit goes into 
operation, a proportionate share of the 
capacity and energy output equal to its 
participation in the total net capability 
of the unit is tagged for each company. 

This share will be constantly reviewed. 
As United Illuminating requires more 
and more of the capacity for its own 
load — and new participation plants are 
built to maintain the combined system 
requirements — that company’s share will 
grow and the others diminish. Similarly, 
as other companies build a plant under 
the agreement, their share of the costs of 
the power will start at a proportionate 
level and then grow towards assuming 
the full load. 

All costs and benefits of participation 
are thereby related to the participation 
unit or units. Because they are always 
the latest units installed, the participants 
share in their efficiency and economy. On 
the other hand, each participant receives 
full credit for his existing plant, old and 
new, in figuring out how much he will 
participate. 

The planning begins with a load fore- 
cast. There are, of course, certain as- 
sumptions on which the committee has 
agreed. They include, for instance, stipu- 
lations on reserve at time of peak load 
or coverage for the loss of the largest 
unit. 


HE fixed and operating costs are 
determined from a study of factors 
that include investment expense or rate 
of return, depreciation expense, federal 
income tax expense, property tax expense, 
operation and maintenance expense, and 
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administrative and general or overhead 


expense. 

All of the factors listed, a report on the 
plan remarked earlier this year, with the 
exception of the fuel expense portion of 
the operation and maintenance expenses, 
are considered to be demand elements and 
make up the capacity charge. The fuel 
expense is the only factor considered in 
the energy charge. 

The philosophy of this type of cost 
determination, the report explained, is to 
assure the owner that after payment of 
all taxes and expenses, the rate of return 
element will be carried directly through 
to his net income after taxes. 

Once the load forecast has been made 
—and the load currently handled by the 
four companies is about 1,250,000 kilo- 
watts—an objective generating reserve of 
approximately 12 per cent is the guide in 
the scheduling of new capacity. 

The committee studies what is the 
largest size unit the group can afford to 
buy. Then it looks to see who needs it 
most, percentagewise. Whose load is 
nearest their own generating capacity? 

With that information, it advises one 
company to go ahead and put it in, with 
the guaranty that the others will buy 
enough so that all have the same percent- 
age reserve. The participants agree to 
pay all the charges, fixed and operating, 
that that percentage represents. 


A= there any arguments? Sure, but 
the participating engineers say there 
is a remarkable frankness around the 
table and no hesitation in batting someone 
down. 
“We never have, and I doubt if we will, 
had to come to a vote,” observes Calvin 
T. Hughes of Connecticut Light & 
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Power. ‘We generally hammer at the 
thing until we come to unanimous agree- 
ment. Most all decisions come back to a 
matter of engineering or economic fact 
that we can pin down.” 

There are honest and substantial dif- 
ferences of opinion, the members of the 
committee concede, especially where a 
decision may involve considerable cash. 
But an engineering or economic analysis 
is usually accepted to settle those argu- 
ments. 

Some issues arise over the acquisition 
of sites for new plants. The company 
that will assume the responsibility for the 
plant brings in its plans and its estimated 
costs. The others give them a careful 
look. Normally, for instance, it is ac- 
cepted that a company’s plans for future 
expansion, buying more land than it 
would need for one unit, will not be added 
to the proposed cost. 

The committee expects to share the 
costs of power based on the size, make, 
and characteristics of a new unit. It is 
intensely interested in the reliability of a 
unit, for if it should fail, or vary from 
the specifications, it will, by definition, 
affect everyone’s reserves. 

Yet there is respect for the other fel- 
low’s problems. “We will only be in- 
volved for a short time; he’ll have the 
plant for its lifetime,” remarks one par- 
ticipant. 


a the basic agreement on co-ordi- 
nated participation in generating ca- 
pacity, the committee progressed to the 
matter of transmission lines. It agreed on 
a 115,000-volt line between systems as the 
principal transmission route where power 
must be shared, and set up an agreement 
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to prorate costs according to the length 
of line and operating and maintenance 
costs. 

Five major factors were considered in 
setting up the transmission agreement. 
These were existing lines and substations, 
existing rights of way, location and mag- 
nitude of generating stations, present and 
proposed, the character of the area 
through which new lines were projected, 
and the location of loads. 

In a number of cases, transmission 
lines of one company pass through the 
franchise areas of one or more of the 
others. The committee has been looking 
recently at applying the “one-system” 
principle to those as well. 

The Connecticut utilities have worked 
together in the past for the advantage of 
their area and their customers. The Con- 
necticut Valley Power Exchange, for in- 
stance, has been in operation for more 
than thirty years, to provide economy 
interchange. 

But the capacity co-ordinating plan is 
the most advanced step in sharing joint 
problems and responsibilities. As it pro- 
gresses, E. C. Brown of HELC asserted 
this summer,’ mutual confidence and 
respect among the participants are grow- 
ing. 

And it may well be that the most im- 
portant product of this agreement, all 
of the participants feel, will not be the 
arrangements for new generating or 
transmission capacity. Instead it can well 
be the trend to closer and closer co-opera- 
tion to meet the needs of the people these 
companies have served so long. 





1Jn a paper prepared jointly by Mr. Brown, Mr. 
Hughes, and Russell G. Warner of the United 
Illuminating Company and delivered by Mr. Brown 
to the AIEE meeting at San Francisco. 
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Washington and 


the Utilities 


Campaign Kickoff 

iy some areas at least, power and natural 

resources matters are certain to be very 
much in the public eye for the next few 
months. In fact, they already seem to 
have been emphasized to the exclusion of 
other political campaign material. The 
Democrats lost no time at all in launching 
postconvention blasts against the admin- 
istration on the so-called give-away issue. 
Both the presidential and the vice presi- 
dential nominees attacked present natural 
resources policies, while in the Pacific 
Northwest, during the “precampaign” 
period. Senator Kefauver (Democrat, 
Tennessee) scored the administration for 
breach of faith on the Hell’s Canyon issue 
and otherwise alleged “plunder” of nat- 
ural resources for the benefit of special 
groups and interests and private profit. 

Former Governor Stevenson was equal- 
ly critical of the administration on the 
resources issue. He released a point-by- 
point analysis of the Republican cam- 
paign platform, which attempted to show 
that the party record on atomic energy, 
resources conservation, and power devel- 
opment under the “yardstick” and “pref- 
erence clause” principles was not in line 




































with Republican party platform promises. 
It was stated that atomic power, as a new 
source of power, had “gone deliberately 
untapped,” while water resource develop- 
ment had come to “a virtual standstill.” 
The administration was accused of cutting 
funds for power transmission lines, 
“freezing out” REA co-ops, and violating 
the preference clause by “giving all the 
power from a federal dam to a private 
power company, which would then sell it 
to co-ops after exacting a ‘toll.’” 

The administration considers such 
charges unfounded and is expected to 
ignore them where possible. But it was 
noted that a visit to the Pacific Northwest 
by Interior Secretary Seaton followed 
shortly on the heels of the Democratic 
campaigners’ own stopover. The admin- 
istration view was clearly seen in his 
statement that “the party out of power 
always is alert to pounce on performance 
or lack of it which might be attributed to 
the benefit of ‘special interest.’ ”’ Distor- 
tion of motives, cries of “giveaway,” he 
said, are the working tools of the “outs.” 


NCIDENTALLY, members of the oil- and 
gas-producing industries have claimed 
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a major victory on another plank in the 
Republican platform, generally overlooked 
in the early analyses. They felt that a 
statement that the party would favor 
“freedom of mineral producers from un- 
necessary governmental regulation” in 
effect pledged the current administration 
to seek legislation to limit FPC regulation 
of independent natural gas producers. 
The Democratic platform said only “‘the 
nation’s minerals and fuels are essential 
to the safety, security, and development 
of our country. We pledge the adoption 
of policies which will further encourage 
the exploration and development of addi- 
tional reserves of our mineral resources.” 
Both platforms seemingly could be inter- 
preted to favor the case of the independ- 
ent natural gas producers for less regula- 
tion, but neither put the parties very far 
out on a limb for the producers. 

The Democratic presidential candidate 
chose the TVA area to launch a follow-up 
on charges that the administration had 
slowed down on the job of harnessing the 
atom. He said “it has become increas- 
ingly apparent that under the Eisenhower 
administration’s go-slow policies we are 
lagging seriously . . . Private industry is 
not going to do the job because, at the 
present, it cannot make a profit by doing 
it. Selfish interests must not be permitted 
to prevent the government from doing 
the job. The politics of those interests 
have become the policies of the Eisen- 
hower administration as you know so 
well... in... the ‘Dixon-Yates’ coun- 
try.” Stevenson called for a “bold, new 
program.” 


is 
John Day Dam Battle Looms 


ema state public utility dis- 
trict has intentions of competing with 
electric companies for rights to finance 
power facilities at the John Day dam on 
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the Columbia river between Washington 
and Oregon. The Klickitat County PUD 
No. 1 filed with the Federal Power Com- 
mission for a preliminary permit to build 
the project. Entrance of the PUD into 
the John Day picture increased the likeli- 
hood of a legislative battle in Congress 
next year. Legislative efforts have so far 
failed of fruition. The bill by Representa- 
tive Coon (Republican, Oregon) was the 
subject of abbreviated hearings in 1954, 
but it did not clear the House Public 
Works Committee in either session of the 
84th Congress. At the time of the hear- 
ings, three Northwest utilities, Washing- 
ton Water Power Company, Pacific Power 
& Light Company, and the Portland Gen- 
eral Electric Company, offered to finance 
the power facilities. Though a partner- 
ship arrangement, including the PUD, 
might eventually be a possibility (since 
PUD’s, co-ops, and municipal systems 
have previously been solicited by the 
former bill’s sponsor to participate, shar- 
ing power on the basis of their part in the 
financing), no such arrangement was ap- 
parently contemplated by the PUD itself. 


7 the contrary, a PUD official inti- 
mated that the PUD might seek de- 
authorization of the dam as a federal proj- 
ect. This apparently would not eliminate 
all partnership aspects of its plan, how- 
ever, since the PUD is reportedly still con- 
sidering asking the Army Engineers to do 
the construction. There was no indication 
how the PUD could expect such assistance 
from the government, assuming that the 
deauthorization proposal succeeded, but 
any aid in such circumstances would be 
a doubtful possibility. As things stand, 
the application for a preliminary FPC 
permit, even if granted, would only give 
the PUD a priority on the site pending 
the completion of financial and other 
studies leading to issuance of a construc- 
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tion permit. The PUD has proposed to 
finance the dam by selling its surplus 
power output to other utilities in the 
region. Legislation probably will be re- 
quired to permit construction of John 
Day by local interests, whether in partner- 
ship with the federal government, or as 
an exclusively local project. 


* 
No Niagara Settlement Seen 


H™ New York state officials reached 
a basis for compromise of their dis- 
pute over the Niagara power project 
license application, filed with the FPC by 
the New York State Power Authority. 
But no basic settlement of the whole 
Niagara controversy, which has raged for 
the past six years, appeared anywhere on 
the immediate horizon. 

The agreement reached by New York 
state officials had two basic aspects. First, 
the New York State Power Authority 
was apparently given a full go-ahead by 
Governor Harriman to push for a court 
test, which could end the Niagara dead- 
lock. The license petition, already filed 
by the authority, asked the FPC to dis- 
regard, as invalid, the Senate reservation 
in the 1950 treaty with Canada. The 
reservation stipulates that Congress should 
have the right to choose the power de- 
veloper of the U. S. share of Niagara 
river waters. 

Secondly, under the agreement, the 
State Power Authority was expected to 
revise the license application to remove 
certain objections raised by Governor 
Harriman and former Lieutenant Gover- 
nor Poletti, now a trustee of the authority. 
Under the revision, not yet filed, the 
authority would seek a collateral license 
for water presently allocated to Niagara 
Mohawk Power Corporation, under exist- 
ing FPC licenses, but unused at present 
because of the destruction of the Schoell- 
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kopf station, as the result of a rock slide. 
By the terms of the petition as first sub- 
mitted, the authority did not seek such 
licenses. It had planned to negotiate with 
Niagara Mohawk for the use of the water, 
and in return would have offered to pro- 
vide the company with the power pro- 
duced from it. Governor Harriman had 
felt that this approach bypassed the gu- 
bernatorial prerogative of approving all 
power sales made by the authority. 


| igo after conferences with the state 
officials, it was not clear what the 
reaction of Niagara Mohawk would be to 
the latest developments in the Niagara 
project dispute. There was no doubt, 
however, that the company would have to 
base its decision on a variety of factors, 
one of which was an immediate need for 
added power supplies. It was uncertain 
what alternatives the company had, if it 
chose not to accept the state proposal 
under which it would have to relinquish 
its water rights in return for assurances 
from the authority of power generated 
therefrom over a 50-year period. 
Several considerations were deemed 
likely to militate against any agreement 
of the company officials at the present 
time, however. Probably foremost was 
the fact that Niagara Mohawk and four 
other New York electric utility compa- 
nies have never abandoned their fight to 
get Congress to authorize private develop- 
ment of the project. Secondly, under the 
present state offer, the company would 
have to agree to buy power from the 
authority at the same rates charged other 
users, notwithstanding the fact that the 
state could not generate that part of the 
total kilowatts at all unless the company 
surrendered its own water rights. And, 
tinally, the company has already started 
a $4,000,000 project to restore one-third 
of the Schoellkopf station’s generating 
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capacity. When restored, the new plant 
section will have a 104,000-kilowatt ca- 
pacity, and, of course, will use part of 
that water which under the present state 
plan would be licensed to the state. 


» 


Great Lakes Compact 
oe Foreign Relations subcom- 

mittee wound up hearings on a con- 
troversial Great Lakes compact proposal 
under which eight states and two Cana- 
dian provinces would be enabled to take 
common action on water-power problems. 
An authorization bill to establish the 
compact, introduced by Senator McNa- 
mara (Democrat, Michigan), was allowed 
to die quietly in the last session of Con- 
gress, but its supporters have hopes that 
it can be reintroduced in modified form 
and passed at a coming session. The 
State Department renewed its stand 
against the proposal, during the concluded 
hearings, because compact proponents 
have asked that a central authority be 
established on matters pertaining to con- 
servation, the St. Lawrence seaway, and 
power development which would involve 
Canada. A State Department spokesman 
told the subcommittee that the agency 
opposes the bill “in principle” because it 
might permit one area of the country to 
“override” the federal government in the 
field of international relations. 

¥ 
Quoddy Survey Started 


HE International Joint Commission 

has been pushing ahead on the eco- 
nomic feasibility study of the interna- 
tional Passamaquoddy tidal power project 
on the U. S.-Canadian border in Maine. 
Legislation approved by the Congress and 
signed by the President early this 
year authorized the State Department 
(through the IJC) to undertake the study. 
Funds have been appropriated to start the 
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study project, which will take three years 
and cost the United States $3,000,000 and 
Canada $300,000 to complete. When 
finished, the report will include cost esti- 
mates and an assessment of the benefits 
to be derived, or losses that would result 
from the tidal project operation. 

IJC has requested the Army Engineers’ 
New England division to participate in 
the international investigation, though 
the major part of the engineering studies 
are already complete. They have revealed 
no apparent engineering roadblock to the 
successful operation of the project, if 
Congress later decides it should be author- 
ized. Brigadier General Fleming, New 
England division engineer, will be in 
charge of the Army Engineers’ part of 
the present survey. Other parts of the 
investigation will include FPC power- 
marketing studies, fishery investigations 
by the Interior Department, and similar 
surveys by the appropriate Canadian 
agencies. The final report is to be made to 
the IJC through an international Passa- 
maquoddy engineering board. 

¥ 
REA Co-ops Pay Up 

EA has announced that two more elec- 
tric co-ops have paid off all their 
REA loan obligations. The co-ops used 
the money, loaned by the government, to 
build their electric systems. In wiping 
out the last of their obligations to REA, 
the United Rural Electric Co-op (Kenton, 
Ohio) and the Hendricks County Rural 
Electric Membership Corporation (Dan- 
ville, Indiana) became the fourth and 
fifth electric co-ops in the 21-year history 
of REA to repay their loans in full from 
revenues, in advance of required term 
payments. The Ohio borrower’s first note 
was due in 1963 and its last in 1982. The 
Indiana co-op’s first note was scheduled 
for payment in 1962, but its last was not 

due until 1985. 























Telephone and 
Telegraph 


Telegraph Rate Boost Set 


b bex Federal Communications Commis- 
sion decided not to interfere with a 
proposed increase in telegraph rates. By 
refusing to take blocking action, it gave 
Western Union Telegraph Company the 
go-ahead for a rate boost on telegrams, 
effective immediately, which was estimat- 
ed as likely to bring the company an ad- 
ditional $9,657,000 in annual revenues. 

Western Union originally asked a larger 
increase of about $11,400,000 yearly, but 
this was held up by the commission, and, 
subsequently, the telegraph company filed 
the scaled-down rate change. FCC sched- 
uled, then canceled, public hearings. By 
thus taking no further action on the re- 
vised tariffs, the 9.6 per cent telegram in- 
crease was permitted to go into effect. 

The company originally proposed to 
boost the rate on telegrams, accounting for 
85 per cent of its traffic, by 5 to 15 cents 
beyond the first zone which it will enlarge 
from the present 75-mile radius to 125 
miles. The scaled-down boost will slice 
five cents off the originally proposed in- 
crease on telegrams sent for distances up 
to 425 miles. 

Western Union had said it needed the 
increased income to offset wage boosts re- 
cently granted to employees, which are ex- 
pected to cost about $6,000,000 in 1956 
and nearly $15,000,000 in 1957. 






Still pending is a proposed 8.22 per cent 
boost in press rates charged to newspaper 
correspondents to take effect September 
14th, unless blocked by the FCC. This 
boost is designed to produce another $268,- 
000 of yearly revenue. The American 
Newspaper Publishers Association filed a 
protest with FCC, but said ANPA would 
not “waste its time and money in demand- 
ing a hearing on the proposed rate in- 
crease.”” Cranston Williams, general man- 
ager of the ANPA, said he believed the 
FCC “is disposed to view with favor the 
Western Union proposal for an increase 
in press rates.” 


¥ 


The Law and the Phone 
Chiselers 


oe ibes telephone companies, for what- 
ever good it will do them, now have 
some written law on their side in dealing 
with telephone swindlers. A recent item in 
The Wall Street Journal disclosed the in- 
formation that, since April, 1955, 47 out 
of the 48 states (Wisconsin alone except- 
ed) have enacted laws making it punish- 
able to cheat on the telephone companies 
by faking uncompleted long-distance calls. 
Under the laws, no jail sentences are 
meted out, but telephone companies are 
permitted to refuse service to known 
swindlers. 
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The Bell system and other telephone in- 
dustry people have fought a long battle 
against this nuisance, which costs the com- 
panies many millions of dollars in lost 
toll revenues. The common abuses on toll 
calls are for the traveling swindler, busi- 
nessman, tourist, or other, to get informa- 
tion of his arrival in a distant city to an- 
other by placing a person-to-person call to 
himself at his home residence. The call is 
refused and incompleted, but the one who 
answers the phone has acquired some in- 
formation without charge. 


_. telephone toll swindling is a 
difficult operation, at best, and much 
more involved than catching “meter 
jumpers,” not only with respect to detect- 
ing but also proving the offense. If the 
swindling is established, despite the usual 
defenses of “unauthorized persons having 
access to the telephone,” etc., there are still 
other loopholes to be closed in enforcing 
the penalty. Permanent disconnection of 
the swindler is hard to enforce. 

A stiff advance deposit requirement and 
reasonably close monitoring of toll calls 
to and from offending stations generally 
will keep tabs on abuses. But swindling 
persists and is successful enough so that 
any help given by the law to the phone 
companies will probably continue to be 
needed. If the abuses keep spreading, an 
eventual revision of the Federal Communi- 
cations Act may prove desirable. 


* 


Phone Co-ops Lose in 
North Carolina 


HE North Carolina Utilities Commis- 

sion, ruling in two separate cases, has 
again held that a telephone co-operative 
has “no exclusive territory or right to be 
free of competition in any particular area 
...” In one case, the commission ordered 
Central Telephone Company to provide 
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service to six groups of residents in Wilkes 
county. In the other, Lee Telephone Com- 
pany was directed to serve four groups of 
people representing communities in Stokes 
county. Requests that the commission dis- 
miss the actions for lack of jurisdiction, 
made respectively by two co-op interven- 
ers, Wilkes Telephone Membership Cor- 
poration and Surry Telephone Member- 
ship Corporation, were denied. 

In a similar case in Randolph county, 
the commission in early August dismissed 
a motion by the Randolph Telephone Mem- 
bership Corporation, and ordered Central 
Telephone Company to provide service to 
seven residents of Randolph county. The 
latest ruling reaffirms and strengthens the 
holding in the earlier case. 

About eighty persons were listed on the 
complaint in the Stokes county case. The 
commission said in its order that some 
of the residents have been trying to get 
telephone service since 1950 and 1951. 
Many paid a membership fee to the Surry 
Corporation “‘as far back as 1951 but have 
never received any telephone service,” the 
commission stated. 


The commission found that the Surry 
Membership Corporation was not regu- 
larly or legally created and organized and 
was not legally authorized to render tele- 
phone service in the communities involved. 
It said “no persons residing in these com- 
munities, or any other communities, have 
made any applications to the Rural Elec- 
trification Administration that these com- 
munities are not provided with telephone 
service or are inadequately provided with 
same...” The commission further said 
that no survey had been made of the ter- 
ritory which the corporation proposes to 
serve. 

In its order in the Wilkes Case, the com- 
mission said the residents desiring service 
testified they had tried for five years with 
no results to procure telephones by means 
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of atelephone membership corporation. It 
was estimated, the commission added, that 
it would take approximately two years be- 
fore the corporation could carry out plans 
to provide service. 

The latest orders were regarded as like- 
ly to bring new protests from REA lead- 
ers and telephone membership corporation 
officials. They are expected to go before 
the state legislature to seek remedial leg- 
islation during the 1957 session. 


» 
New Mississippi Phone Hike 


oo BELL TELEPHONE & TELE- 
GRAPH CoMPAny recently announced 
plans to raise telephone rates in Mississip- 
pi by $2,000,000 a year, in addition to the 
$2,500,000 boost already in effect under 
bond. In a hearing before the Mississippi 
Public Service Commission, A. L. Groce, 
a Southern Bell vice president, testified 
that the full $4,500,000 increase is neces- 
sary to give the company a fair return on 
its Mississippi investments. 

The hearing was technically only on the 
$2,500,000 increase put into effect in July 
under bond, periding a ruling by the com- 
mission. The $2,500,000 bond posted was 
said to be the highest in state history. 

¥ 


Nevada Bell Rate Increase 
Approved 


HE Nevada Public Service Commis- 

sion approved a higher rate schedule 
for the Bell Telephone Company of Ne- 
vada which will provide the company with 
$251,580 in estimated additional revenues 
and a return of about 6.13 per cent on 
Nevada operations. The rate increase went 
into effect September 1st. 

The company had sought $510,000 in 
additional annual revenue and a rate of 
return of 6.3 per cent on its intrastate 
operations. A commission analysis esti- 
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mated the increases allowed will give the 
utility an annual income from intrastate 
operations of $4,340,956, and a net op- 
erating income of $560,036. The commis- 
sion found that the company was “in sound 
financial condition,” with an over-all rate 
of return on both intrastate and interstate 
operations of 6.97 per cent. 


¥ 


Pennsylvania Bell Rate Increase 
Delayed 


tee: Pennsylvania Public Utility Com- 
mission blocked for an additional 
three months, until December 14th, the 
$36,000,000 annual rate increase sought 
by the Bell Telephone Company of Penn- 
sylvania. An initial 6-month suspension 
of the increase would have expired be- 
fore the commission could complete public 
hearings throughout the state. 
A total of 22 hearings have been held 
since last February, and others are sched- 
uled this month (for September). 

The proposed rate boost, filed to be- 
come effective last March, is the largest 
ever filed by a Pennsylvania utility. The 
latest suspension is the last permissible un- 
der state law. 


= 
Western Union Official Named 


_ D. Pitt, executive of Western 
Union Telegraph Company, Inc., has 
become director of the communications 
division of the Business and Defense Serv- 
ices Administration. Pitt will be on loan 
from Western Union for six months. 
BDSA’s communications division was 
established in October, 1953, as a suc- 
cessor to the National Production Au- 
thority’s communications equipment divi- 
sion, a Korean War materials control 
agency for the telephone and telegraph 
equipment manufacturing industry. 
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Transit Trends and 
Developments 


N 1955 the transit industry continued 

the trends of recent years. Mileage of 
street railway lines decreased 9 per cent, 
while there was a slight increase in sub- 
way and elevated mileage. Motorbus line 
route miles increased about one per cent 
but trolley coach routes were down 4 per 
cent. Adding all route miles together 
there was a negligible increase. The num- 
ber of passenger vehicles in service de- 
clined 4 per cent, with streetcars off 17 
per cent. (For the third year, no new 
streetcars were delivered.) There were 
7 per cent fewer trolley coaches and 3 
per cent less motorbuses. Gross invest- 
ment declined 1 per cent, reflecting 
mainly an 11 per cent write down in 
street railway properties. 

Revenues of $1,426,000,000 were 3 
per cent lower than in 1954, with street 
railways showing a drop of 14 per cent, 
subway and elevated 2 per cent, and trol- 
ley coaches 8 per cent, while motorbus 
revenues—about 60 per cent of the total 
—held almost even. Total passengers 
carried showed heavier declines — about 
19 per cent for surface railways, 2 per 
cent for subway and elevated, and 5 per 
cent for motorbuses. A similar shrinkage 
occurred in the number of employees, but 
due to higher wage rates the percentage 
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Financial News 
and Comment 


By OWEN ELY 


of payroll savings was smaller. The aver- 
age annual wage rose to $4,364 versus $4,- 
242 in 1954 and only $1,536 in 1935. Rides 
per capita continued to decline due to the 
inroads of automobile usage, the average 
urbanite riding only 124 times last year 
compared with 135 in 1954 and 312 back 
in 1945. 

However, with the aid of rate increases 
and economies, the transit industry was 
able to make a slightly better income 
showing in 1955, retaining 3.91 per cent 
of revenues as operating income versus 
3.05 per cent in the previous year. This was 
accomplished despite a moderate increase 
in the tax ratio. 


O' general interest to the industry were 
the very lenient franchise terms 
granted to the new Washington utility— 
D. C. Transit System, Inc., which took 
over the properties and franchise of Wolf- 
son’s Capital Transit (now known as 
Universal Corporation). The new com- 
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pany was formed by T.C.A. Investing 
Corporation, a subsidiary of Trans-Carib- 
bean Airways, controlled by O. Roy 
Chalk. Mr. Chalk paid $9,600,000 cash 
and $3,900,000 in 15-year notes for the 
property, but in return (according to the 
Washington Star) obtained a check for 
over $7,000,000 which Capital Transit 
had in its bank account and $3,500,000 
cash which was borrowed against the 
company’s rolling stock—thus leaving 
some cash to run the new company. 

The total tax relief granted in the new 
20-year franchise may eventually amount 
to over $1,000,000 per annum, according 
to Passenger Transport. The new company 
is freed of the 2 per cent gross receipts 
levy, and also the tax on fuel if it is un- 
able otherwise to earn 6$ per cent on its 
rate base—or alternatively 6} per cent on 
revenues if and when the operating ratio 
method is used to fix rates. (A shift to 
the latter method is contemplated.) The 
law further exempts the company from 
real estate taxes if it does not earn a 63 
per cent return, leaving it subject only to 
a few minor local taxes. 


.— American Transit Association has 
made arrangements to send copies of 
the franchise (Public Law 757) to all its 
members throughout the country with the 
thought that they in turn may wish to 
hand them to state and municipal officials, 
newspaper editors, and civic leaders. The 
story of the developments leading up to 
the action of Congress will be told at the 
annual meeting of the association by Rep- 
resentative Oren Harris, chairman of the 
Transportation committee of the House 
Interstate and Foreign Commerce Com- 
mittee. 

The new owners of Washington’s 
transit system obtained a breathing spell 
on pending wage negotiations, the old 
agreement being extended until October 


Ist. Union demands include a 25-cent- 
an-hour wage increase and improved holi- 
day and vacation benefits. Fares remain 
frozen until next August. 


a bright spot in the transit pic- 
ture was the report on traffic in the 
New York subways, which showed a gain 
in the number of passengers carried dur- 
ing July and August over a year ago. The 
gain was attributed by the Transit 
Authority to improved new equipment, 
changes in station operations, congested 
surface traffic, and good weather. 

Another interesting development in 
New York city was the plan submitted 
by the Fifth Avenue Coach Lines, Inc. 
(formerly New York City Omnibus Cor- 
poration), for reorganizing the bankrupt 
Third Avenue Transit Corporation. In 
July the SEC and the federal court ap- 
proved this modified plan, and the Third 
Avenue trustee has set September 19th 
as the time limit for ballots and proofs of 
claims to be submitted by bondholders. 
Stockholders of Fifth Avenue had already 
approved the program. Of course, com- 
mon stockholders of Third Avenue op- 
pose the plan, as their stock would be 
wiped out. 

Under the plan Fifth Avenue will pay 
$4,881,090 cash and 336,088 shares of 
its common stock for 1,161,000 common 
shares of Surface Transit Company (suc- 
cessor to Third Avenue). For each $1,000 
bond, holders of the Third Avenue Trans- 
it 4s will receive $424 cash and $575 in 
new Surface Transit 6 per cent bonds; 
and the adjustment 5s get 15 shares of 
Fifth Avenue common stock. After the 
plan becomes effective, adjustment mort- 
gage bondholders will own 38 per cent 
of the capital stock of Fifth Avenue 
Coach. 

An encouraging development for 
the industry was the recent 36-page 
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report issued by the New England Gov- 
ernors’ Committee on Public Transporta- 
tion. 

The committee recommended a gen- 
eral overhauling and reduction of trans- 
it taxes with complete elimination of 
the gross receipts tax. Managerial dis- 
cretion, within reasonable limits, in ad- 
justing fares and experimenting with fare 
inducements, was proposed. Continued 
use of the operating ratio method of rate 
regulation was advocated. Various sug- 
gestions were made to regulate traffic and 
expedite transit operations, and the stag- 
gering of working hours was proposed. 


¥ 


The Renewed Threat 
Of Inflation 

NFLATION is always a disturbing threat 

to utility companies, although some 
measure of protection is afforded by fuel 
and other adjustment clauses in rate 
schedules. While theoretically utilities are 
promised a fair return on investment, in 
actual practice there is usually a lag be- 
tween regulatory approval of rate in- 
creases and the rise in expenses, so that 
net earnings suffer in the interim. Unlike 
most wage increases, rate increases are 
seldom retroactive except in cases where 
they have already been put in effect under 
bond. The latter practice applies more to 
the gas industry than to the electric 
utilities. 

Industrial wholesale prices (BLS In- 
dex) declined during 1926-32, recovered 
to the 1926 level in the following decade, 
and continued their advance to 1951, but 
then remained around the 1951 level until 
recently. The current uptrend in farm 
prices (which had previously been in a 
downtrend), the 6.25 per cent increase in 
steel prices following the strike, and a 
recent wave of higher price announce- 
ments by General Electric and many 
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other companies seem to be sparking 
another broad inflationary trend. The 
latest consumer price index rose moder- 
ately in the three months ended July 15th, 
after several years of stability, and offi- 
cials anticipate a further small rise in 
August. The rise in the cost of living 
resulted in automatic wage increases of 
several cents an hour to many automobile 
and other industrial workers. Fortunate- 
ly, the economy still has a few “soft 
spots” with some price weakness in cop- 
per, lumber, synthetic textiles, and (in 
some areas) crude oil. 


Oe factor in inflation is the constant 
rise in wage rates, which has char- 
acterized the postwar period and the in- 
creasing power of the national labor 
unions. It has been claimed that “in- 
creased productivity” offsets the inflation- 
ary effects of wage increases, and in 
England Chancellor of the Exchequer 
Macmillan recently warned that British 
wages had risen 20 per cent and output 
only half that much; German wages had 
risen 15 per cent and U. S. 10 per cent, 
but productivity in these countries had 
increased correspondingly. 

However, much of the increase in pro- 
ductivity is due to investment in labor- 
saving devices. Thus in order to continue 
the increase in productivity it is necessary 
to invest more capital, which means an 
increase in commercial loans. This is 
shown in the chart on page 462 (repro- 
duced from the Federal Reserve Chart 
Book). 

Another inflationary factor shown 
in the chart is the huge postwar increase 
in consumer credit, which has now reached 
$37.1 billion or over three times the 
amount at the beginning of 1948. While 
national income has also increased, debt 
has increased much faster. Obviously, the 
Federal Reserve Board is concerned over 
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this trend, which explains its policy of 
raising rediscount rates and tightening 
the supply of money. This should tend to 
discourage marginal business loans. 


O' course the government can also re- 
tard inflation by keeping the budget 
in balance and avoiding deficit financing. 
Formerly, the Treasury Department exer- 
cised control over the Federal Reserve 
System and the latter lent its aid to main- 
taining a cheap money policy. Now the 
Federal Reserve is following an inde- 
pendent policy and can use its three 
monetary powers—fixing the rediscount 
rates, dealing in government paper, and 
changing bank reserve requirements—to 
regulate credit and stabilize business. But 
the Reserve now lacks some of the direct 
controls which it formerly enjoyed, par- 
ticularly the power to regulate terms for 
consumer credit. It seems high time that 
Congress made a thorough investigation 
of the whole monetary picture with the 
object of strengthening the hands of the 
Federal Reserve. 


7 


SEC to Study 


Capitalization Ratios 


— Chairman Armstrong recently an- 
nounced that the commission is con- 
ducting a study of capitalization ratio 
standards for registered utility holding 
companies and their operating subsidi- 
aries, whose financing proposals come 
under the commission’s jurisdiction. The 
study will include capital structures both 
on a consolidated system basis and on an 
individual operating company basis, and 
consideration will also be given to appro- 
priate limitations of bank loans. A ques- 
tionnaire has been sent to several hundred 
other federal and state regulatory agen- 
cies, utility companies, insurance and 
investment companies, banks, underwrit- 
ers, educators and textbook writers, se- 
curity analysts, and others, with replies 
due by November Ist. 

After analyzing the replies the division 
of corporate regulation will report its 
views and recommendations to the com- 


AUGUST UTILITY FINANCING 


PRINCIPAL PUBLIC OFFERINGS OF ELECTRIC AND 
GAS UTILITY SECURITIES 


Description 
Bonds 


Jersey Central P. & L. Ist 44s 1986 .. 
Detroit Edison Conv. Deb. 34s 1971 .. 


Consumers Power Ist 4s 1986* 


Tampa Electric Ist 44s 1986 ..... 


Preferred Stocks 
El Paso Nat. Gas 5.50%** 


Central Ill. Light 4.64% Pfd..... 


Common Stock—O ffered by Subscription 


2 West Ohio Gas 


Under- 

writing 

Spread 
.60C 
79C 
81C 


Price 
To 
Public 
102.17 
100.00 
101.00 
100.95 


Offer- Moody Success of 
ing Rat- Offering, 
Yield ing Ete. 


4.00% A a 
3.75 


2 A 
3.94 
4.07 


e 
Aaa a 
Aa e 


100.00 


5.30 -- 
100.00 6 


Earns.- 
Price 
Ratio 


12.50 7.20 11.6 f 


C—Comparative. N—Negotiated. a—It is reported that the issue was well received. c—It is reported 
that the issue sold somewhat slowly. e—The issue was offered to stockholders on the basis of $100 deben- 
tures for each 21 shares. The debentures are convertible at 34 shares of common for each $100 debentures 
after October 1, 1958. The offering was not underwritten. f—The issue was offered to stockholders on a 1- 
for-2 basis. *—One per cent annual sinking fund. **—Three per cent annual sinking fund. 


Source, Irving Trust Company. 
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mission, for possible determination of 
policy. The SEC announcement states: 


The commission is keenly aware of 
the direct effect of the over-all cost of 
raising capital on the rates charged 
consumers of utility service, on the rate 
of return allowed the utility company, 
and on the ultimate return to investors. 


The importance of achieving “the 
greatest economies possible” was stressed, 
but whether this referred to potential tax 
savings through debt financing was not 
made clear. 

e 


Inadequate Utility Earnings 
In California and 
New England 


— of the average percent- 
age returns earned on total capital 
during the period 1946-55 inclusive for 
147 electric utility companies, compiled 
by an independent source, indicates a 
marked discrepancy in the returns for 
different areas. Thus, in the Pacific coast 
area 12 companies have been allowed an 
average return in the postwar period of 
only 5.87 per cent, whereas in the neigh- 
boring Mountain area the earned return 
worked out at 7.39 per cent and in West 
South Central area (largely Texas) at 
7.36 per cent. In the eastern part of the 
country the bleak regulatory climate of 
New England permitted a postwar return 
of only 5.87 per cent contrasted with 6.30 
per cent in the Middle Atlantic area and 
6.71 per cent in the East North Central 
area. The three remaining areas showed 
returns of 6.47 per cent to 6.62 per cent, 
and the U. S. average was 6.53 per cent. 

In 1955 results for this compilation 
were as follows: 

12 Pacific Coast Companies 
8 Mountain Companies 


19 West North Central Companies . . 
18 West South Central Companies... 


26 East North Central Companies .... 
6 East South Central Companies .... 
23 New England Companies .......... 
18 Middle Atlantic Companies ........ 
17 South Atlantic Companies ........ 


*Figures for leading California companies aver- 
aged 5.7%. 


Another compilation, employing a dif- 
ferent formula and with a somewhat dif- 
ferent geographical layout, produced the 
following results for 1955: 


4 Pacific Northwest Companies 

4 Pacific Southwest Companies (Cal.) . 
6 Rocky Mountain Companies 

14 West Central Companies ............ 
9 South Central Companies ............ 
20 Central Industrial Companies ........ 
8 Southeast Companies 

14 Middle Atlantic Companies 

9 New England Companies 


*Excluding three companies with high earnings, 
the average is 5.4 per cent. 


y= the two tabulations differ in 
detail, the general conclusion seems 
to be the same—that the California com- 
panies and the majority of the New Eng- 
land companies are allowed to earn less 
than most other U. S. utilities. This has 
been particularly unfortunate for the Cali- 
fornia utilities, whose stocks sell at lower 
price-earnings multiples than those of 
utilities in other rapid-growth areas such 
as Texas and Florida, where a more 
favorable regulatory climate permits 
stockholders to share along with consum- 
ers in the benefits of rapid growth. This 
permits the latter utilities to finance their 
growth at a lower capital cost, consider- 
ing the higher price-earnings ratios and 
lower yields for their stocks. It is possible 
that the regulatory commissions in Cali- 
fornia and New England have failed to 
take into account rising fuel costs, which 
are an important factor in utility earn- 
ings. Southern California Edison, which 
is currently handicapped by higher costs 
for oil and gas as fuel, is asking the Cali- 
fornia commission for another rate in- 
crease to supplement the apparently in- 
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adequate increase granted in September, 


1954. 
¥ 


Low-cost Atom Power 


For Alaska? 


HE AEC announced recently it had 

approved the negotiation of a contract 
for “limited initial design and develop- 
ment work on a unique nuclear power re- 
actor system’ jointly proposed by the 
Chugach Electric Association of Anchor- 
age, Alaska, and the Nuclear Develop- 
ment Corporation of White Plains, New 
York. This Alaskan plant would have a 
capacity of 10,000 kilowatts, using heavy 
water as the moderator, liquid sodium as 
coolant, and slightly enriched uranium as 
fuel. The commission noted in its press 
release that this new combination of mod- 
erator, coolant, and fuel was considered 
particularly promising for use in foreign 
countries where usual fuel costs are high. 


Newsweek in reporting the incident 
quoted the AEC as stating that the new 
design might reduce the cost of power 
to 7 mills per kilowatt-hour, or about the 
present cost of generating electricity in 
New England, Florida, and northern 
Michigan. The use of uranium containing 
less than 1.5 per cent of highly expensive 
U-235 would compare with 90 per cent 
enrichment in the Shippingport, Penn- 
sylvania, plant (power from which will be 
sold to Duquesne Light). Operation of 
“normal” pressure would compare with 
the 2,000 pounds per square inch at Ship- 
pingport. 

However, the project when completed 
would have an estimated cost of about 
$20,000,000, which works out at $2,000 
per kilowatt of capacity. It is difficult to 
see how Newsweek or the AEC could 
arrive at a 7-mill over-all operating cost 
per kilowatt-hour with this extremely 
high investment cost. 


DATA ON ELECTRIC UTILITY STOCKS 


Divi- 
dend 
Rate 


$1.44 
1.00 
1.24c 
1.20 
1.60 


9/5/56 

Price 

About 
American G. & E. ........ 39 
Arizona Pub. Serv. ....... 4 
Arkansas Mo. Power .... 
Atlantic City Elec. ...... 
Baltimore G. & E. ...... 
Bangor Hydro-Elec. ...... 
Black Hillis P.@ L. ...... 
Boston Edison 
weer Elec. Power 

alif. Oreg. Power ...... 

oat. Pac, UG. ocecsesss 
Caroima P. & L.. .....5.. 
Cent. Hudson G. & E. .... 
Sr ae | Ke OS 2 
or me | Re | : 
Cla [SS ee 
Cent. Louisiana Elec. ...... 
Cent. Maine Power ...... 
Cent. & South West ...... 
Cent. Vermont P. S....... 
Cincinnati G. & E. ...... 
Citizens UGl, “B” ....;...... 
Cleve. Elec. Illum. ...... 
Colo. Cent. Power ....... 
Columbus & S. O. E....... 
Commonwealth Edison ... 
Community Pub. Service .. 
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Aver. 
incr. 
7 yo eg pon Approx. 7 % In = i pa =. 
(Continued) Rate ield Earnings* crease 1951-55 Reto 
Concord Elec. 44 2.40 2.71De 
Connecticut L. & P. 1.22Jy 
Connecticut Power 
Consol. Edison 
Consumers Power 
Dayton P. & L 
Delaware P. & L. 
Detroit Edison 
Duke Power 
Duquesne Light 
Eastern Util. Assoc. 
Edison Sault Elec. ........ 
BU PaSO BICC: cess aac s 
Empire Dist. Elec. ....... 
Fitchburg G. & E. ....... 
Florida Power Corp. ..... 
Florida P. & L. 
General Pub. Util. 
Green Mt. Power 
Gulf States Util 
Hartford E. L. 
Haverhill Elec. 
PiAWAMNAN TUIEC: 6.602000 
PEOUSIORY No. OE B's5.0 0 sais scsi 
Housatonic P. S. 
Idaho Power 
Illinois Power 
Indianapolis P.& L.. ....... 
Interstate Power 
lowa Biée, L. & P. i... 
Iowa-lll. G. & E. 
Iowa Power & Lt. . 
Iowa Pub. Serv. 
Iowa Southern Util. 
Kansas City P. & L 
Kansas G. & E. 
Kansas Pr. & Lt. 
Kentucky Util. 
Lake Superior D. P. . 
Lawrence Electric 
Long Island oe pilin 
Louisville G. & oe 
Lowell Wlevirie a 
Lynn G. & E. 
Petcsott Gy. Ce. cesses. 
Maine Pub. se 
Michigan G. & E 
Middle South Util. 
Minnesota P. & L. 
Miss. Valley P. S. ........ 
Missouri Pub. Ser. ....... 
Missouri Util. 
Montana Power 
New England Elec. 
New England G.& E. .... 
New Orleans P. S. 
Newport Electric 
N. Y. State E. & G. 
Niagara Mohawk Pr. 
Northern Ind. P. S. 
Nor. States Power 
Northwestern P. S. 
Ohio Edison 
Olahoma G. & E. ....... 
Otter Tail Power 
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Aver. 
Incr. Approx. 
— oo. — %1 In Sh. - ee. Common 
1 “rie end Approx. tare m- Lariis. arns. ay- 
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Averages : 8% 


Foreign Companies 

Amer. & Foreign Pr. ..... : é 6% 2% 
Brazilian Trac. 7 : : : D7 D 

British Columbia Pr. b : 37 2 
Gatineau Power F ; i 5 1 
Quebec Power 2 ; 44 J 11 15.6 
Shawinigan Wtr. & Pr. ; : F 30 25.0 


A—American Stock Exchange. B—Boston Exchange. O—Over-counter or out-of-town exchange. 
S—New York Stock Exchange. Ja—January; F—February; Ma—March; Ap—April; My—May; Je— 
June; Jy—July ; Au—August ; Se—September ; Oc—October; N—November ; De—December. D—Decrease. 
*If additional common shares have been recently offered, earnings are adjusted to give effect to the offering. 
Percentage change is in the net income available for common stock. **Based on average number of shares. 
a—Estimated annual rate. The “A” stock receives stock dividends. b—Also 3 per cent stock dividend De- 
cember 30, 1955, which is included in the yield. c—Also 2 per cent stock dividend January 10, 1956. e—Also 
5 per cent dividend June 15, 1956. f—Also 5 per cent dividend August 15, 1956. g—Also 10 per cent stock 
dividend April 30, 1956. h—Also stock dividend of one share for each 200 held September 12, 1956. NC— 
Not comparable. 
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Trends and Topics 


Political and Lobbying Expenditures 


. ers express authority, contributions for political purposes are beyond 
the power of business corporations. Corporate property is held in trust 
for the shareholders and may not be dissipated through gifts which in no 
way serve the business interests of the corporation. 


Governing Statutes 


The federal Public Utility Holding Company Act explicitly prohibits hold- 
ing companies and their subsidiaries from making contributions in connection 
with federal, state, or local elections, or in support of political parties. The 
act also regulates lobbying by such companies before federal bodies. It has 
been held valid as against the contention that the prohibited contributions 
do not affect rates to public utility consumers and therefore do not affect 
interstate commerce (51 PUR NS 166). Under other federal statute pro- 
visions it is unlawful for corporations organized by authority of federal 
laws to make contributions or expenditures in connection with a political 
election, or for any corporation whatever to contribute or expend its funds 
in connection with a federal election. While many of the states have passed 
statutes prohibiting political contributions by corporations, a number of them 
appear not to have legislated on the subject. 


Political Expenses Generally Excluded 


There are but few recent decisions dealing with attempts by utilities to 
claim as operating expenses expenditures for legislative, lobbying, or other 
political purposes. Generally speaking, the commissions exclude such ex- 
penditures. In a recent case the California commission stated that it had 
made a practice of excluding expenditures for political purposes (96 PUR 
NS 493). The same view has been expressed in other jurisdictions 
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(PUR1924B 644; PUR1921E 569). The Massachusetts commission said, 
in an early. case, that expenditures for the maintenance of lobbies should be 
excluded from the reasonable costs of service and condemned as wholly 
unwarranted and inconsistent with high civic standards (PUR1918C 149). 

Under a state statute prohibiting the expenditure of corporate funds for 
the purpose of influencing legislation, the Florida commission excluded ex- 
penses claimed by an electric company in a rate proceeding. The company 
had paid Western Union nearly $5,000 for telegrams which the company 
solicited to be sent to members of the state legislature with a view to defeat- 
ing bills then under consideration. Additional sums were paid purportedly 
for “special work” performed at the state capital by state legislators who 
were also employees of the company. The burden was on the company, said 
the commission, to establish by positive evidence that the expenditure of these 
sums was for the benefit of the ratepayers. The burden was not met. All of 
these payments were held to be highly improper and a clear violation of the 
statute (37 PUR NS 440). 


More Liberal Views 


Somewhat more liberal attitudes, however, have been expressed in several 
jurisdictions, particularly in early decisions, though without going so far as to 
include in operating expenses outright donations to a political campaign. The 
Colorado commission approved as operating expenses substantial expenditures 
made by an electric company in an election held to determine whether a 
municipal bond issue should be approved for the erection of a municipally 
owned and operated electric plant. The company had a right to protect its 
property through any legitimate expenditure, said the commission 
(PUR1916D 1076). 

In another California commission case, an investigation into political ac- 
tivities of utility companies was dismissed upon a showing that expenditures 
made in a political election were charged to surplus and not to operating 
expenses. A concurring opinion, dealing with the corporate power—not with 
the question of operating expenses—stated: “It is just as much the duty of 
corporations and public utilities to see that proper men are elected to public 
office as it is the duty of the individual citizen.” It is also their duty, said 
the commissioner, to see that the public is thoroughly informed on election 
issues (PURI1930E 478, 482). 

A California appellate court stated in 1944 that operating expenses of a 
municipal plant may include such expenditures as are necessary or required 
by the governing body to promote and maintain the interest of the utility 
before legislative bodies (144 P2d 617). Going back again to an earlier pe- 
riod, a payment by a New York gas company to a political party organization 
for advertising and tickets to an annual ball was allowed as a proper cost 
of service by a United States district court, where the utility was shown to 
be well managed (PUR1925E 19). 

Of collateral interest, perhaps, is a Connecticut decision of about the same 
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period. The city of Stamford, in a proceeding before the commission, charged 
a gas company with saddling ratepayers with the cost of a propaganda cam- 
paign. Actually, the company had sought through newspaper advertisements 
—charging the cost to operating expenses—to enlist popular support for its 
rate structure, which the city had publicly condemned. Sustaining the ex- 
penditure as a proper expense, the commission noted that complaints by 
patrons were frequently due to the omission of utility companies to provide 
adequate information to the public (PUR1924E 609). 





Review of Current Cases 


Res Adjudicata Doctrine Inapplicable to Gas Service 
Abandonment Proceeding 


HE United Siates court of appeals 

has upheld a Federal Power Commis- 
sion order which denied Panhandle East- 
ern Pipe Line Company authority to re- 
duce its natural gas service to Michigan 
Consolidated Gas Company, a local util- 
ity serving the metropolitan area of De- 
troit, Michigan, and other communities 
in that state. Panhandle claimed that the 
commission had, in 1947, authorized 
partial abandonment of its service to 
Michigan Consolidated and had deter- 
mined its obligations to that company in 
proceedings involving the issuance of a 
certificate to a competing pipeline com- 
pany. 

It strenuously argued that the ac- 
tion of the commission in those proceed- 
ings should be given effect in this proceed- 
ing upon principles of res judicata. The 
court rejected these arguments. 

In the first place, the court held that the 
doctrine of res judicata can have no ap- 
plication to a proceeding, such as this, in- 
volving a determination of the present or 
future convenience or necessity with re- 
spect to the continuance or abandonment 
of natural gas service. It said that in such 
a case the commission exercises delegated 
legislative power to make a rule to guide 





the conduct of the parties in the future. 
It is not exercising quasi-judicial power 
to determine past or present rights or li- 
abilities. 

The court also rejected the argument 
that the commission’s order should be set 
aside as arbitrary and capricious. It 
pointed out that the commission not only 
made the finding in the present proceed- 
ing that Panhandle failed to meet the bur- 
den of justifying its proposed partial 
abandonment of its limited service deliv- 
eries to Michigan Consolidated at Detroit, 
but it went further and made the positive 
finding that “the public interest does not 
now permit the abandonment by Pan- 
handle of any part of the services now 
rendered by it to Michigan Consolidated.” 

Finally, Panhandle pointed out that the 
commission has authorized another pipe- 
line company to construct a line from 
Louisiana to Detroit, and that a substan- 
tial amount of this gas will be available 
to Michigan Consolidated. It accordingly 
argued that receipt of this additional sup- 
ply of gas would enable Michigan Con- 
solidated to dispense with part of Pan- 
handle’s present Detroit deliveries, and 
thus justify abandonment of its service to 
that extent. 
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The court found, however, that the new 
pipeline company is not yet in operation, 
and in fact has been strongly opposed by 
Panhandle itself. The court observed that 
if and when the new line actually comes 
into operation, and Michigan Consoli- 
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dated receives an allocation of its gas, 
Panhandle will be free to renew its appli- 
cation for partial abandonment of service 
to the Detroit area. Panhandle Eastern 
Pipe Line Co. v. Federal Power Commtis- 
sion (CA3d) No. 11734, July 25, 1956. 


FPC May Not Require Pipeline Company to 
Enlarge Facilities 


(ee United States court of appeals 
has upheld the Federal Power Com- 
mission in its refusal to require Panhan- 
dle Eastern Pipe Line Company to in- 
crease deliveries of gas to Central West 
Utility Company and Missouri Power & 
Light Company. The commission action 
was taken when the court reversed and 
remanded an earlier decision (100 PUR 
NS 8). 

Pursuant to the mandate of the court, 
the commission conducted further pro- 
ceedings, established the maximum peak- 
day deliveries on the lines involved, and 
found that the public interest required 
that the future maximum deliveries to the 
distributing companies be fixed at these 
peak volume deliveries. 

The court said that, under its mandate, 
it was the duty of the commission to de- 
termine the present capacity of the lines, 
or their original designed or actual capac- 
ity, whichever was greater, and allocate 
the gas to be delivered from them within 
the maximum capacity thus ascertained. 
It was satisfied that the commission did 
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not err in the performance of this task. 

The court reiterated its earlier principle 
of law to the effect that the pipeline com- 
pany could not be compelled against its 
will to increase its facilities so as to de- 
liver to its customers a volume of gas in 
excess of the capacity of the line. It said 
that the sole obligation which the com- 
mission might exact of the company was 
to maintain the existing facilities by their 
restoration if they had been permitted to 
deteriorate to their original designed or 
actual capacity. 

The record fully supported the commis- 
sion’s conclusion that there was no ade- 
quate showing that the line had ever had 
a designed or actual capacity greater than 
its present capacity. The distributing com- 
panies had maintained that the pipeline 
company could deliver larger volumes of 
gas if the line were constructed of stand- 
ard new pipe. The court observed that 
that might be true, but that it was quite 
immaterial. Central West Utility Co. v. 
Federal Power Commission (CA3d) No. 
11,729, July 25, 1956. 


Petitions by Natural Gas Producers for Review of 
Federal Power Commission Orders Dismissed 


























Corp. v. Federal Power Commission, 13 
PUR3d 595, dismissed petitions by sev- 
eral oil companies and other producers of 
natural gas for review of orders of the 


HE United States court of appeals 
for the fifth circuit, in harmony with 
the decision of the court of appeals for 
the tenth circuit in Amerada Petroleum 
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Federal Power Commission. The court 
consolidated some of the cases but ren- 
dered eleven separate opinions on June 30, 
1956. 

Circuit Judge Brown filed a dissent- 
ing opinion covering all of the cases. 


Review of Order Promulgating 
Regulations 


Basic theories of the court were ex- 
pressed in Magnolia Petroleum Co. v. 
Federal Power Commission, No. 15320. 
The court ruled that an order of the Fed- 
eral Power Commission promulgating 
regulations of general applicability defin- 
ing independent producers subject to reg- 
ulation under the Natural Gas Act and 
requiring producers subject to regulation 
to file rates and apply for certificates, but 
not determining their status, is not an or- 
der judicially reviewable under § 19(b) 
of the Natural Gas Act. The review pro- 
visions of § 19(b), according to the court, 
relate solely to orders of a definitive char- 
acter dealing with the merits of a pro- 
ceeding before the commission and re- 
sulting from a hearing upon evidence and 
supported by findings appropriate to the 
case. 

The court considered claims that there 
would be irreparable harm to the pro- 
ducers as a result of possible failure to 
comply with the commission’s regulations, 
but the court said that reviewability of an 
order is not equated with irreparable 
harm. The order does not determine their 
status since that status arises by reason of 
the Natural Gas Act itself. 

The court also held that § 10 of the Ad- 
ministrative Procedure Act, 5 USCA § 
1009, providing for review of adminis- 
trative orders where other statutory au- 
thority is absent or inadequate, adds noth- 
ing to the jurisdiction of the court under 
the Natural Gas Act. That section there- 
fore does not apply to an order of the Fed- 
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eral Power Commission since § 19(b) of 
the Natural Gas Act is applicable and pre- 
cludes judicial review under the Admin- 
istrative Procedure Act. 


Review of Orders Suspending Rates 


Some of the petitioners sought review 
of orders suspending filed rates, and the 
underlying views of the court on this 
question were expressed in Union Oil Co. 
of California v. Federal Power Commis- 
sion, No. 15461. The court in that case 
adhered to the same views on reviewabil- 
ity of the commission’s order promulgat- 
ing regulations and then made the deci- 
sion that an order, pursuant to § 4(e) 
of the Natural Gas Act, suspending the 
operation of a schedule of rates for sales 
of natural gas pending a hearing upon 
their lawfulness is not a definitive order 
subject to review under § 19(b) of the 
act. 

Such suspension, said the court, is a 
mere procedural step taken at the incep- 
tion of, and not upon the completion of, 
the administrative process. 


Exhaustion of Administrative Remedies 


The court, in the Union Oil Company 
Case, ruled that in considering petitions 
for review of orders relating to regulation 
of gas producers and suspending rates it 
had no jurisdiction to declare that natural 
gas producers are not subject to provi- 
sions of the Natural Gas Act. The com- 
mission, the administrative agency to 
which Congress delegated the power and 
duty of administering the act, is the body 
entrusted with the initial determination of 
that fact. The doctrine of exhaustion of 
administrative remedies, according to the 
court, requires not merely the initiation of 
prescribed administrative procedures but 
requires pursuing them to their appropri- 
ate conclusion and awaiting their final out- 
come before seeking judicial intervention. 
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Commission’s Concept of “Substantial Economies” in Holding 
Company Integration Case Deemed Too Rigid 


HE United States court of appeals 

held that the Securities and Exchange 
Commission’s concept as to what consti- 
tutes “substantial economies” in its appli- 
cation of Clause A of § 11(b) of the Hold- 
ing Company Act was too rigid. This case 
arose on review of an order denying a pe- 
tition to reopen and receive new evidence 
in a proceeding which resulted in an order 
directing a holding company and its sub- 
sidiaries to dispose of certain gas and non- 
utility properties. 


Loss of Economies 


Under Clause A of § 11(b)1 of the 
Holding Company Act, a holding com- 
pany may retain control of both gas and 
electric operating subsidiaries where nec- 
essary to avoid “loss of substantial econ- 
omies.” The commission held that the only 
company whose loss was to be considered 
was the company being divested and that 
the loss to the parent company resulting 
from the severance should not be consid- 
ered. The court disagreed with this hold- 
ing. 

The court held that if, in fact, there is 
a loss of substantial economies either to 
the separated company or to the parent 
company, the proviso in Clause A is satis- 
fied. Consequently, it decided that in mak- 
ing its findings on the crucial question of 
loss of substantial economies the com- 
mission improperly refused to give weight 
to important facts which, if as alleged by 
petitioner, would have presented an en- 
tirely different picture. 


Meaning of “Substantial Economies” 


The commission argued that economies 
are not substantial unless their loss “would 
cause a serious economic impairment of 
the system” such as “to render it incapable 
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of independent economical operation.” 
The court rejected this argument, saying 
that the formula proposed by the commis- 
sion was not one that is to be inflexibly 
used in the application of Clause A. 

It believed that the term “substantial 
economies” means important economies. 
The question of their importance must, 
according to the court, be determined by 
the bearing they have on the ability of the 
two systems to continue serving the two 
commodities in general demand without 
substantial change in policy, serving prac- 
tically in the same way, making substan- 
tially the same gains, and suffering sub- 
stantially the same losses. 


Reviewability of Order 


The commission argued that the denial 
of a petition to reopen proceedings is not 
a reviewable order under § 24(a) of the 
Holding Company Act. But the court con- 
cluded that the order was reviewable be- 
cause it was based on procedure specifi- 
cally authorized by that provision in § 
11(b) of the act, which gives the commis- 
sion power to revoke or modify its order 
if it finds that the conditions upon which 
it was predicated do not exist. 

The fact that the commission consid- 
ered the petition, suggested that the peti- 
tioner file an offer of proof, considered 
the proof thus offered, and made a spe- 
cific finding that “no grounds for ques- 
tioning our earlier conclusion have been 
indicated” demonstrated, in the court’s 
opinion, that it considered this as a peti- 
tion to modify the earlier order. 

The commission claimed, however, that 
the power to revoke or modify upon a find- 
ing that the conditions upon which the 
order was predicated do not exist comes in- 
to play only if a change in conditions has 











occurred after the entry of the earlier 
order. The language of the statute does 
not precisely state whether the utility can 
ask for a modification of the earlier order 
by a subsequent showing that the facts 
were not as they were taken to be when the 
order was issued or whether a modification 


can be had only upon a showing that con- 
ditions have changed subsequent to the 
earlier order. 

The court concluded that such modifi- 
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cation may be based on the facts as they 
existed at the time of the order. It believed 
the language of the statute was suscepti- 
ble of the construction that if in fact, it 
could be shown that the conditions on 
which the order was predicated were not 
truly the actual conditions, then a modi- 
fication might be sought and obtained. 
Louisiana Pub. Service Commission v. 
Securities and Exchange Commission 
(CA5th) No. 15820, June 30, 1956. 


Denial of Natural Gas Pipeline Rate Increase Upheld 


. ie United States court of appeals 
affirmed a Federal Power Commis- 
sion order which, after hearing, dis- 
allowed in part a proposed rate increase 
for Panhandle Eastern Pipe Line Com- 
pany. The commission had found that no 
new factors had arisen to warrant re- 
consideration of the company’s rate struc- 
ture as approved in a proceeding conclud- 
ed seventy-five days earlier. 

The order eliminated, as unjustified, 
proposed rate revisions accomplished by 
increasing the company’s return from 53 
per cent to 63 per cent, by adding mini- 
mum bank balances to working capital re- 
quirements, and by certain tariff revisions. 


Res Adjudicata 


The company claimed that the com- 
mission erroneously treated certain issues, 
including the propriety of the return al- 
lowance, which were decided in the earlier 
case as res judicata. The court disagreed. 
It pointed out that when a tribunal dis- 
poses of an issue as res judicata, it in- 
vokes a rule of law to make a prior de- 
cision binding on a litigant and to deny 
him another hearing on the previously de- 
cided matter. 

The court said, however, that when a 
tribunal permits a party to make what- 
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ever showing and justification he will on 
the merits of an issue and, that showing 
considered, concludes that it will adhere 
to its own earlier decision on substantially 
the same point, res judicata has not been 
invoked. The latter course was followed 
here, according to the court, and res 
judicata aside, it is not arbitrary for an 
administrative agency to be guided by its 
own prior exercise of expert judgment as 
reflected in its recent decisions. 


Return Allowance 


Panhandle argued that it had made a 
showing of new circumstances justifying 
a higher rate of return than previously al- 
lowed, claiming significant changes in its 
capital structure, in the cost of debt cap- 
ital, and in the matter of comparative 
earnings-price ratios on common stocks 
of similar companies. The court thought, 
however, that Panhandle did not make 
any significant showing of changed cir- 
cumstances with respect to the second and 
third items, but rather sought to have the 
commission reconsider certain theories 
which underlay its earlier ruling. 

Nothing indicated that the company 
was facing a higher cost of debt capital 
than earlier evidence of historic cost in- 
dicated. Rather, Panhandle contended, as 
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it had urged unsuccessfully in the earlier 
case, that the commission should use as 
the cost-of-debt capital a hypothetical fig- 
ure in the nature of an expert estimate of 
what financing costs would be if it had a 
hypothetical standard capital structure. 
Similarly, the basic issue raised with ref- 
erence to comparative earnings-price 
ratios was not that any significant change 
in circumstances had occurred but rather 
that such computations and comparisons 
are unsatisfactory guides to a fair rate 
of return. 

Thus, the court said, the commission’s 
rejection of the company’s contention on 
these two points represented a difference 
of judgment on debatable theory as to the 
most satisfactory way of estimating a fair 
rate of return, rather than any refusal 
to take into account evidence of recent 
occurrences. It concluded that the com- 
mission’s action, viewed in this light, was 
neither arbitrary nor unreasonable. It was 
an entirely permissible exercise of judg- 
ment with reference to a subject matter 
peculiarly within the area of its special 
competence and knowledge. 
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Working Capital Allowance 


In the earlier rate case, the commission 
allowed one-eighth of the company’s gross 
annual operating expenses as a proper and 
normally adequate allowance for cash re- 
quirements. It did not rule out the possi- 
bility of a larger allowance, but indicated 
that more than conjecture and speculation 
would be needed to justify such an en- 
largement. 

In this case, Panhandle filed a revised 
tariff predicated on a working capital al- 
lowance including both the conventional 
one-eighth of annual operating expenses 
and an additional allowance for minimum 
bank balances. 

Nothing factual was offered to show 
how or why the normal allowance 
was inadequate. The court concluded that 
the company did not make a sufficient 
showing to make unreasonable the com- 
mission’s refusal to vary its conventional 
and recently sanctioned working capital 
formula. Panhandle Eastern Pipe Line 
Co. v. Federal Power Commission 
(CA3d) No. 11,578, August 16, 1956. 


Rates Increased on Original Cost Basis with 
Posttest Period Adjustments 


ees Pustic SERvICcE Com- 
PANY won the New Mexico commis- 
sion’s approval of a rate increase for wa- 
ter service furnished in the city of Clovis. 
This operation is only one of the utility 
services provided by the company in sev- 
eral states. 

During the 1955 test period a rate of 
return of only 4.62 per cent was earned, 
which was found to be inadequate. In re- 
questing the increase, the company showed 
substantial plant additions, increased costs 
of labor and supplies, together with en- 
hanced debt service costs. The rates which 
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were authorized will afford a rate of re- 
turn of 6.1 per cent on an original cost 
rate base. 


Cost of Money and Financial Changes 


The company urged the allowance of a 
slightly higher rate of return in view of 
the increase in the cost of money and in 
interest rates generally, which it argued 
would increase its debt service require- 
ments. This contention, the commission 
observed, involves assumptions as to the 
future conduct of the money market and 
should not be considered for rate-making 

















purposes until such time as the assump- 
tions may materialize. 

Substantial changes in the company’s 
financial position occurred after the end 
of the test period and affected the debt 
service and earnings requirements. The 
commission was of opinion that these 
changes should be considered in testing 
the adequacy of the rates proposed for the 
future. Four per cent was allowed on the 
company’s earned surplus in determining 
earnings requirements. This would per- 
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mit the ratepayers for water service to 
provide their share of additions to earned 
surplus and funds available for use in con- 
struction work in lieu of funds derived 
from bank loans or other financing. The 
cost of construction work in progress, re- 
lating to water operations, as of the end 
of the test period was allowed in the rate 
base since no interest was being charged 
on such expenditures. Re Southwestern 
Pub. Service Co. Case No. 466, August 1, 
1956, supplemental order August 9, 1956. 


Small Resorts Escape Business Telephone Rates 


Ree Minnesota commission ruled that 
business rates for seasonal telephone 
service were inapplicable to summer re- 
sorts consisting of not more than two 
cabins and two boats for hire. Regular 
rates for the class of service provided 
were required to be applied. 

Some of these so-called resorts, it was 


& 


noted, are operated by farmers or others 
who are not actually in the resort business 
and should be exempt from paying sea- 
sonal rates. 

Larger resorts, however, would re- 
main subject to seasonal rates for a sea- 
son of nine months. Re Arvig Teleph. 
Co. M-3961, August 20, 1956. 


Commission Order Requiring Continued Railroad Car 
Operation Justified after Nonpermissive Abandonment 


— a commission order denying au- 

thority to abandon certain trains 
had been declared void and illegal, a rail- 
road discontinued operation of such trains 
without commission approval. The Mon- 
tana commission then ordered restoration 
of the service and, subsequently, appealed 
to the state supreme court from a perma- 
nent injunction issued against it by a low- 
er court. 

The commission restoration order, said 
the reviewing court, was in line with the 
authorities throughout the country to the 
effect that a public utility could not dis- 
continue service without approval of the 
commission. 


The state commission’s order had 
simply required the railroad to continue 
operation until it obtained, upon a proper 
showing, permission to abandon service. 
The railroad could not, by abandoning the 
service without permission, shift the 
burden of proof to the commission to sub- 
mit sufficient proof authorizing an order 
for the continuance of such service. 
Rather, the proper procedure was to com- 
pel the continuance of the service until 
the railroad itself submitted adequate 
proof that the public interest no longer 
required the service. 

The court conceded that if the com- 
mission had ordered the institution of new 
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or additional service without notice and 
without an opportunity to be heard, the 
action would be contrary to constitutional 
standards. But the commission had made 
no findings of fact and had heard no testi- 
mony that would sustain the institution 
of any additional service. It had not or- 
dered new or additional service. All that 


e 


had been done was to order the mainte- 
nance of the status quo until the railroad 
proceeded in the regular way provided 
by law and commission regulations to sus- 
tain the burden of proving a sufficient 
case justifying discontinuance. Great 
Northern R. Co. v. Montana Bd. of R. 
Comrs. 298 P2d 1093. 


Public Interest Governs Territorial Award 
Despite Prior Filed Claim 


| fmeoseey is no finality, the Missouri com- 
mission indicated, in a telephone ex- 
change area map, though filed pursuant 
to a commission general order, when it 
is shown to be adverse.to the public in- 
terest. 

This is true even though the com- 
panies in the general locality agree on the 
boundary lines and file maps in conform- 
ity with their agreement. 

The applicant in this proceeding sought 
authority to serve a small area that was 
included in a map filed by another com- 
pany several years ago. Only a grossly 
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inadequate switcher service existed in the 
area, and the original claimant had no 
investment in it whatever. The residents 
had social and economic ties with the ap- 
plicant’s exchange area and preferred to 
have service through its exchange. 

Rejecting a claim of “inherent right” 
supposedly derived from the filing of the 
map, the commission found that the pub- 
lic interest required that the territory be 
served by the applicant, and accordingly 
granted its application. Re Kingdom 
Teleph. Co. Case No. 13,383, August 1, 
1956. 


Telephone Company Directed to Serve Communities 
Claimed by Co-operative 


eos siiggrmciabae before the North Caro- 
lina commission obtained an order 
authorizing a telephone company to ex- 
tend service to several rural communities 
located in an area claimed by a telephone 
membership corporation. The company 
operated an exchange in a town which 
was the social and economic center of the 
communities. With some additions to its 
existing equipment, adequate and eco- 
nomical toll-free service could be fur- 
nished in the area. 

The membership corporation, despite 
long-standing requests from prospective 
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subscribers, had failed to provide any 
telephone service at all, aside from a toll 
line and a pay station in one of the com- 
munities. Its claim to exclusive right to 
serve the communities derived from a pro- 
vision in its charter generally describing 
its territory as those parts of several 
named counties (including the area here 
involved) “which are not now served or 
which are inadequately served with tele- 
phone service.” 

This description, the commission said, 
was too indefinite to form the basis of a 
claim of pre-emption. 
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It was noted, besides, that a member- 
ship corporation, under North Carolina 
statutes, is not entitled to exclusive serv- 
ice rights in any particular territory and 
cannot pre-empt any territory to the ex- 
clusion of anyone else who might wish to 
furnish telephone service there. Further- 
more, this membership corporation had 
not compiled with two conditions pre- 
requisite to its corporate validity, respect- 


ing the ascertainment of need for tele- 
phone service and the willingness of com- 
panies operating in the area to provide 
service. 

In these circumstances the commission 
said it would be derelict in its duty if it 
did not direct the telephone company to 
extend its lines and serve the communities. 
Re Lee Teleph. Co. Docket No. P-29, 
Sub 11, August 22, 1956. 


Restoration of Transit Service Ordered 


fo Massachusetts commission or- 
dered a transit company to restore 
about 7,400 operating miles per week, 
which the company had recently cut from 
its schedules without notice. Last year 
when the company was awarded a rate 
increase it was also authorized to curtail 
service by about 13.7 per cent. Abandon- 
ment would result in a further decrease 
of about 10 per cent. 

Since the rate increase, the company’s 
operating ratio, after taxes, amounted to 
about 96 per cent and before taxes about 
91 per cent. The commission said that 
while these ratios would justify some con- 
cern on the part of management, and 
probably would warrant introduction of 
operating economies, they were not 
dangerously high, and most certainly did 
not warrant service curtailments calculat- 
ed to increase gross income by over $200,- 
000 a year. 


Social and Economic Factors 


The commission said that while it 
should give great latitude to management, 
which is far more familiar than it with the 
day-to-day operations of the carrier, it 
must also bear in mind that a substantial 
proportion of the social fabric of our 
cities is interwoven with the availability 
of public transportation, and that it comes 


as a major blow in the economic life of 
many citizens if they are isolated from 
reasonable access to such facilities. 

The company’s claim that it is privi- 
leged to terminate service in any portion 
of its system which is not profitable, with- 
out regard to its over-all operations, was 
rejected. It observed that while the com- 
mission has no right to compel the carrier 
to run at an over-all loss, conversely the 
carrier has no right to increase what 
might already be a satisfactory profit by 
terminating service on some of its less 
profitable or even unprofitable lines. 

In the absence of a showing of some 
financial need, both the public and the 
commission are entitled to have it demon- 
strated that there is no longer any public 
convenience and necessity to be met by 
continued service before routes are 
abandoned, the original establishment of 
which was presumably based upon the 
presence of such public interest. There is 
a distinct difference between the financial 
results in a given operation and the pub- 
lic convenience and necessity, and there 
is no inevitable correlation between them. 

No traffic figures were presented show- 
ing the number of persons affected by the 
changes in schedule. Only fragmentary 
estimates of resultant earnings were made 
and these failed to take into consideration 
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any resultant loss of revenue. The com- 
mission believed that the traveling public 
was entitled to more consideration than 
here displayed. It was, however, prepared 
to permit the company to adjust its head- 
ways to fit the traffic. 


Ex Parte Service Abandonment 


About two years ago the company had 
been ordered to render service over a 
specified route. Testimony indicated that 
this was one of the operations terminated 
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in the present case. The commission held 
that service rendered under its order can- 
not be withdrawn by ex parte action of 
the carrier, saying “if it is necessary for 
us to apply for an order of the supreme 
judicial court to enforce our directions to 
this or any other carrier, we would appre- 
ciate being so advised. Otherwise we will 
expect them to be obeyed so long as they 
are outstanding, unappealed, and unmodi- 
fied.” Re Springfield Street R. Co. DPU 
11821, August 27, 1956. 


Inadequacy of Existing Carrier Service Basis for 
Additional Certification 


(ew Nebraska supreme court affirmed 
a commission order granting a certifi- 
cate of public convenience and necessity 
to a motor carrier to transport petroleum. 
The evidence was found ample to sustain 
the commission’s finding that existing au- 
thorized intrastate carriers had been un- 
willing and had failed to furnish adequate 
and satisfactory service in the area. 

Delivery of petroleum products to cus- 
tomers, said the court, is a business that 
required prompt and efficient service, 
which in turn required the ready avail- 
ability of adequate and satisfactory car- 
rier service. 

Not one, but several carriers in the area 
had to be available to render prompt and 
efficient service. 

There was no question of the appli- 
cant’s readiness, ability, and willingness to 
render service under the new authority 
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granted by the commission. A new intra- 
state pipeline terminal was in the certifi- 
cated area. Applicant’s place of business 
was there, as were its customers and po- 
tential customers. 

Among the protesting carriers were 
those who had intrastate authority to 
serve the area involved. Some of them 
were presently serving customers. The 
larger of such carriers, from the stand- 
point of business handled and equipment 
available, did not maintain terminals or 
equipment there. Two of them had offered 
evidence that they were ready, willing, 
and able to establish terminals and main- 
tain equipment and to render the newly 
required service. But they were not ready 
or willing to do so, commented the court, 
until it appeared to be economically feasi- 
ble. Johnson v. Peake (R. B. “Dick” Wil- 
son, Inc.) 77 NW2d 670. 


Commission Has Power to Determine Bounds of 
Regulation-exempt Carrier 


, I ‘ae North Carolina commission is- 
sued a cease and desist order 


against a transit company serving a mu- 
nicipality, prohibiting it from engaging 
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in charter services beyond its municipal 
territory. The proceeding was instituted 
by several large bus companies which con- 
tended that charter operations of the 
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transit company were outside of its 
authority. While the company had no op- 
erating certificate from the commission, 
it did have a franchise from the munici- 
pality. 

The North Carolina Bus Act exempts 
from commission regulation, generally, 
those bus companies which serve only a 
municipality and its adjacent residential 
and commercial territory. The act exempts 
transportation of passengers for the state 
and its subdivisions, departments, and 
boards. It also exempts transportation for 
religious services. The transit company 
claimed exemption as to charter party 
service it performed for school boards and 
public school officials, even though such 
services extended beyond its limited mu- 
nicipal area. 

Similarly it claimed exemption with 
respect to charter parties sponsored by 
churches. 

On the question of jurisdiction, the 
commission indicated that it was author- 
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ized to determine whether any carrier pur- 
porting to operate under the statutory ex- 
emptions was in fact operating within its 
authority. If an exempt carrier exceeds 
its authority, the commission may issue 
orders necessary to enforce compliance 
with the exempting provisions. 

Considering the charter service issue, 
the commission held that the statutory 
exemption did not extend to charter trans- 
portation of schoolchildren for athletic 
events, educational tours, or other similar 
purposes, irrespective of whether such 
services were contracted by county or city 
boards of education or by school officials. 
Such service is not governmental transpor- 
tation of passengers. Limiting the term 
“religious services,” as used in the statute, 
the commission held that it did not include 
church picnics, outings, or other church 
recreational activities. Atlantic Grey- 
hound Corp. et al. v. McKinnon d/b/a 
Safety Transit Co. Docket Nos. B-115, 
Sub 4, and EB-1, August 1, 1956. 


Injunction against ICC Order Increasing Intrastate 
Rates Denied 


HE United States district court dis- 

missed an action brought by the 
state of Alabama and the Alabama com- 
mission to enjoin and set aside an order 
of the Interstate Commerce Commission 
requiring an increase in intrastate rail- 
road rates on coal and scrap iron. The 
evidence was held sufficient to sustain the 
ICC’s findings that conditions incident to 
intrastate transportation of coal and scrap 
iron were not more favorable that those 
incident to interstate transportation of 
such commodities. 

Alabama intrastate rates had been 
found by the ICC to be abnormally low. 
Traffic moving under such rates failed to 
produce its fair share of revenue required 
by the railroads. The burden cast on in- 


terstate commerce by the abnormally low 
rates was undue and resulted in discrim- 
ination against such commerce. The intra- 
state rates prescribed by the ICC would 
not result in unreasonable rates or charges 
and the increase was necessary to enable 
the railroads to provide efficient service. 
The court reiterated the stand it had 
taken in prior decisions, that it was the 
ICC’s task, and not the court’s, to pass 
upon the weight and credibility of the evi- 
dence. The court would not assume the 
role of triers of fact to test the validity of 
relevant opinions of witnesses in the light 
of their training, experience, interest, and 
general competency, and the facts and cir- 
cumstances on which their respective 
opinions were based. That was precisely 
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the function which the commission, aided 
by its expertise, was designed to per- 
form. 

In performing its reviewing function, 
however, the court was not permitted to 
assume that the findings, which were 
found to be adequate, were supported by 
substantial evidence. It had not done so. 
Mindful that there had been entrusted to 
its keeping the question as to whether, on 
the record as a whole, there was sub- 
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stantial evidence to support the commis- 
sion’s findings, it had essayed a painstak- 
ing, time-consuming search of the entire 
record to determine whether the reports 
and order of the commission were justi- 
fied by a fair estimate of the worth of the 
evidence, including the testimony of wit- 
nesses, or its informed judgment on mat- 
ters within its special competence or both. 
Alabama v. United States, 141 F Supp 
488. 


Certificate Grant without Opportunity to Present 
Carrier to Provide Service 


 <——eme itself on rehearing, the Flori- 
da supreme court decided that the 
state commission had authority to grant 
a certificate to a motor truck carrier to op- 
erate in a territory already served by other 
carriers, upon a finding, supported by evi- 
dence, that public convenience and neces- 
sity required additional service. Protest- 
ing carriers had appealed from an order 
granting a new certificate. 

The pertinent statute provides that 
when application is made for a certificate 
to operate as a carrier in a territory being 
served by another carrier, the commis- 
sion shall grant the certificate only when 
the existing certificate holder fails to pro- 
vide service “which may reasonably be 
required by the commission.” 

In the court’s first decision it was held 
that the certificate was improperly granted 
because the commission had not first given 
the existing carriers notice of their serv- 
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ice inadequacy and required them to supply 
the deficiency. The court ruled, on rehear- 
ing, that the commission “need not first 
require, or formally require, such service.” 

The court said a new certificate can be 
granted on proof of public convenience 
and necessity if the existing certificate 
holder has had an opportunity to provide 
adequate service and has failed to do so. 
Public convenience and necessity, there- 
fore, remain the commission’s polar star 
in all cases. When a new certificate is ap- 
plied for, the certificated carrier has the 
burden of explaining why it has not met 
the need for service, if in fact the need 
has not been supplied. The failure of ex- 
isting carriers to meet reasonable require- 
ments, said the court, should ordinarily be 
considered as of the time of application 
for a new certificate, and not at some fu- 
ture date. Alterman Transport Line et al. 
v. Carter et al. 88 So2d 594. 


Doubt as to Bona Fide Operation Results in Denial of 
Grandfather Certificates 


ji lems New York commission denied ap- 
plications by foreign corporations for 
contract carrier permits, as not bona fide 
within the meaning of a statute authoriz- 
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ing the issuance of grandfather certifi- 
cates. Each application had been accom- 
panied by a certificate of authority issued 
by the secretary of the state pursuant to 
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statute, authorizing the applicant to do 
business within the state, but none had 
been in effect at the time the transporta- 
tion listed in the applications was per- 
formed. 

The applicants claimed that their fail- 
ure to comply with the statute was merely 
a technical violation. The commission did 
not agree. A statute which absolutely pro- 
hibits the conduct of business within a 
state by uncertificated foreign corpora- 
tions, said the commission, cannot be rele- 
gated to a status of relative insignificance 
or cast aside as unimportant by observa- 
tions that those who have not obtained 
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the requisite certificate could have done so 
and therefore could have avoided the 
statutory prohibition. By not obtaining 
the certificates, any business activity by 
them was an open and patent violation of 
the law. 

Whether operations by foreign corpora- 
tions without certificates were bona fide 
operations was a matter to be determined 
by the commission. The fact that one ap- 
plication might involve the transportation 
of property and another the transporta- 
tion of passengers was without signifi- 
cance. Re Reliable Coach Co. et al. Case 
20152 et al. July 17, 1956. 








Public Convenience and Necessity. The 
controlling questions in determining the 
issue of public convenience and necessity, 
said the Nebraska supreme court, are 
whether proposed carrier operations will 
serve a useful purpose responsive to a 
public demand or need, whether this pur- 
pose can or will be served as well by exist- 
ing carriers, and whether it can be served 
by an applicant in a specified manner with- 
out endangering or impairing the opera- 
tions of existing carriers. Re Houk (West- 
ern Transport Service) 77 NW2d 310. 


Dressed Poultry Not Exempt. The 
United States district court held that a 
statute exempting vehicles carrying agri- 
cultural commodities from the Interstate 
Commerce Act did not apply to dressed 
poultry in view of the nature and large 
volume of such business. Cavalier Poultry 
Corp. v. Fawley Motor Lines, 138 F Supp 
583. 


Reopening of Crossing Denied. The 
California commission denied a city’s re- 


Other Recent Rulings 


483 









quest to reopen a crossing where substan- 
tial and irritating delays, with attendant 
hazards to pedestrian and vehicle traffic, 
would be created by those attempting to 
use the crossing. Re City of Roseville, De- 
cision No. 53016, Application No. 36235, 
May 1, 1956. 


Transit Rate of Return Deficient. The 
Pennsylvania commission granted a trans- 
it rate increase as requested, though on 
an original cost rate base it would result 
in a rate of return of only 2.46 per cent, 
which was considered deficient. Pennsyl- 
vania Pub. Utility Commission et al. v. 
Pittsburgh R. Co. Complaint Docket Nos. 
16550, 16543, 16546, July 2, 1956. 


Transit Rate Increase. Deferring ques- 
tions of route and schedule changes pend- 
ing a full study of them, the Colorado 
commission granted a request for in- 
creased transit fares of 10 cents for adults 
and 5 cents for children, upon a showing 
of heavy and long-standing deficits result- 
ing from unusually low rates and rising 
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costs, the proposed increase being in itself 
insufficient to prevent further deficits. Re 
Public Service Co. of Colorado, A pplica- 
tion No. 13354, Decision No. 46281, 
August 13, 1956. 


Gas Company Rate of Return. The 
New Mexico commission granted a rate 
increase for a gas company, raising its 
rate of return from 4.81 to 6.28 per cent 
on an original cost rate base. Re South- 
western Pub. Service Co. Case No. 467, 
August 3, 1956. 


Carrier Certificate Upheld. A Pennsyl- 
vania superior court upheld authority 
granted to a motor carrier to transport 
specified commodities within a limited 
area, ruling that the commission’s action 
was amply supported by testimony of sup- 
porting witnesses who demanded the car- 
rier’s service, by evidence that it would 
be particularly advantageous because of 
the applicant’s specialized equipment and 
operating efficiency, and by proof that 
competing carriers would not be material- 
ly injured thereby. Pennsylvania R. Co. v. 
Pennsylvania Pub. Utility Commission, 
No. 230, July 17, 1956. 


Interchange Re-establishment Upheld. 
Commission action in authorizing a motor 
carrier to re-establish interchange service 
previously furnished without permission 
was sustained by a Pennsylvania superior 
court on evidence that supporting wit- 
nesses, who had become accustomed to 
the high standard of this carrier’s serv- 
ice, demanded that it be continued, and 
on substantial evidence that other carriers’ 
service was inadequate as compared with 
that of the applicant, such authority be- 
ing granted even though the applicant had 
operated the interchange for a consider- 
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able time after it was judicially declared 
unlawful. Lancaster Transp. Co. et al. v. 
Pennsylvania Pub. Utility Commission 
et al. No. 200, July 17, 1956. 


Excess Revenues Pending Decision. A 
maximum of about one per cent of operat- 
ing revenues collected by a gas company, 
pending a rate decision, in excess of a 6 
per cent rate of return (calculated on a 
hypothetical debt ratio) was not consid- 
ered by the New York commission to 
warrant reparation, the actual excess 
amounting to only about $9,000 at most 
while approximately 4,400 customers 
would be involved in a distribuion; nor 
did the commission require a rate reduc- 
tion, in view of anticipated cost increases 
and a slight revenue reduction. Re Pro- 
ducers Gas Co. Case 16298, July 17, 1956. 


Wholesale Gas Rate Increase. The 
New Mexico commission authorized a 
company to increase rates to a distributing 
company from one to 2.5 cents per Mcf 
though no rate base or rate of return was 
established in the proceeding, where in- 
creased costs and plant additions were 
shown and the higher rates were approved 
by the distributing company. Re Southern 
Union Gas Co. et al. Case No. 472, 
August 2, 1956. 


Rate Unit for Interstate and Intrastate 
Carrier. The North Carolina commission 
held that an interstate and intrastate mo- 
tor carrier seeking authority to increase 
intrastate rates must separate its intra- 
state operations to enable the commission 
to determine whether the intrastate op- 
erations are such as to justify the increase. 
Re Rates and Charges of Motor Vehicle 
Common Carners of Property, Docket 
No..T-825, Sub 9, June 11, 1956. 
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Appendix 


Important addresses on legal, economic, financial, and other prob- 
lems, delivered before the Public Utility Law Section of the 
American Bar Association at Dallas, Texas, August 26-29, 1956. 





Report of Chairman 
By RALPH M. BESSE* 


. is my privilege to report that the Section 

of Public Utility Law in the past year has 
continued its well-established record of 
growth in size and impact on the profession. 
Each year not only adds an increasing num- 
ber of members to this section, but finds more 
of them participating in those contributions 
which yield value to their fellow members. 

As of August 1, 1956, our membership 
stood at 1,657 compared with 1,314 as of July 
12, 1955. This was an increase of 343 mem- 
bers or approximately 26 per cent. These 
figures have not been adjusted for deceased 
members, but that number would certainly 
have been exceeded by new memberships re- 
ceived since August Ist. 

A great many people have contributed to 
this excellent result during the last year, but 
the prime responsibility was Bruce Ren- 
wick’s. He served as chairman of the mem- 
bership committee. The quality of his con- 
tribution is evidenced by the result. 

The income statement of the section con- 
tinues in the black. For the fiscal year we 
had a net income of $6,545. The principal 
items were $4,433 for dues and $1,542 for 
the annual dinner meeting. Our expenditures 
were $5,741. The principal cost items were 
printing and duplicating — $3,471, and the 
annual meeting including the cost of the din- 
ner—$1,541. Our net income was $788, 
which when added to the previously existing 
reserve fund, gave us an additional reserve 
fund as of June 30, 1956, of $4,893. 

A in previous years, the two main services 
of the section to its members are (1) 
the preparation of the annual report of the 





*Executive vice president, Cleveland Electric II- 
luminating Company, Cleveland, Ohio. 
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Standing Committee to Survey and Report 
as to Developments during the Year in the 
Field of Public Utility Law, and (2) the 
annual meeting of members of the section. 

The current annual report of the standing 
committee was mailed recently to all mem- 
bers. It summarizes and classifies the sig- 
nificant features of all of the important re- 
ported public utility cases decided in the na- 
tion during the course of the year. The se- 
lection and development of this material this 
year was organized on a functional basis 
rather than a territorial basis. Subcommit- 
tees were appointed for each of the major 
fields of public utility law. Each of these 
subcommittees submitted the material which 
was most important in the field of public 
utility law represented. Thus we obtained 
the interpretation of expert, specialized prac- 
ticing lawyers in every area of our interest. 

Over forty lawyers contributed to the suc- 
cess of this report, but the outstanding con- 
tribution was that of Alfred P. Ramsey of 
Baltimore, who both organized the commit- 
tees and co-ordinated the efforts which pro- 
duced this very excellent and usable sum- 
mary of current utility law. 

The planning of this annual meeting has 
again been under the direction of Donald C. 
Power. He has had available not only a ca- 
pable committee to help, but also has had the 
benefit of two meetings of your council 
where the subject of program was thorough- 
ly discussed. It is pleasing to note that the 
interest in the section has reached the point 
where it is not possible to cover all of the 
ideas that are suggested to us by interested 
members. These suggestions are, neverthe- 
less, encouraged and I am sure that next 
vear’s chairman of the program commit- 
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tee, whoever he may be, will be grateful for 
any ideas any member may have to improve 
the program. 


BELIEVE our periodic communications to 
I members have kept you advised of ac- 
tivities during the year which need not be 
repeated here. However, I would like to 
acknowledge the contribution of the chair- 
men of a number of committees who have 
worked diligently and well during the course 
of the last year. W. J. MacIntosh was chair- 
man of a committee to evaluate administra- 
tive court recommendations of the Hoover 
Commission. Bradford Ross has been chair- 
man of a committee to evaluate other recom- 
mendations of the Hoover Commission. Mr. 
Ross and C. Oscar Berry have represented 
the section on the seller’s committee (special 
committee on legal services and procedure) 
and Mr. Berry has served as chairman of the 
advisory committee of past chairmen. Ran- 
dall J. LeBoeuf has acted as chairman of 
an atomic energy committee. Our efficient 
secretary, Henry F. Lippitt, 2nd, in addition 
to capably handling the onerous and con- 
tinuing duties of the secretary, has also been 
chairman of the committee on other publica- 
tions. 

Finally, I am pleased to recognize Jerrold 
Seymann, who has once again served as 
chairman of our meeting and entertainment 
committee and who has made the plans for 
the annual dinner dance at the Statler-Hilton 
at 8 p.M. tomorrow night, August 28th, 

Tomorrow afternoon we will have the re- 
port of the nominating committee, whose 
chairman is Jonathan Gibson, a past chair- 
man of the section. 

I wish to thank also all of the officers and 
council members who have contributed to the 
success of this year’s activity. Their names 
are set forth below : 


AMERICAN BAR ASSOCIATION 
Section of Public Utility Law—1955-56 





1 The four new council members to succeed those 
terms expiring in 1956 were Willard W. Gatchell, 
general counsel of the Federal Power Commission; 
Templeton Brown of Chicago; Alfred P. Ramsey 
of Baltimore; and James F. Pinkney of Washing- 
ton, D. C. C. Oscar Berry of Washington, D. C., 
was elected section delegate to the ABA House of 
Delegates. 
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OFFICERS 


Chairman: Ralph M. Besse, executive vice 
president, Cleveland Electric Illuminating 
Company, Cleveland, Ohio. 

Vice chairman: Donald C. Power, president, 
General Telephone Corporation, New 
York, New York. 

Secretary: Henry F. Lippitt, 2nd, associate, 
Dougherty & White, New York, New 
York. 


MEMBERS OF COUNCIL 
C. Oscar Berry, general counsel, Washing- 
ton Gas Light Company, Washington, 
D. C. (last retiring chairman). 


Terms Expiring in 1956: 
Willard W. Gatchell, Federal Power Com- 
mission, Washington, D. C. 
Randall J. LeBoeuf, Jr., partner, LeBoeuf, 
Lamb & Leiby, New York, New York. 
W. James MacIntosh, partner, Morgan, 
Lewis & Bockius, Philadelphia, Penn- 
sylvania. 

Edward W. Smith, general counsel, South- 
ern Bell Telephone & Telegraph Com- 
pany, Atlanta, Georgia. 


Terms Expiring in 1957: 

Ralph E. Axley, general counsel, Wiscon- 
sin Power & Light Company, Madison, 
Wisconsin. 

D. Bruce Mansfield, general counsel, Ohio 
Edison Company, Akron, Ohio. 

John B. Prizer, general counsel, Pennsyl- 
vania Railroad Company, Philadelphia, 
Pennsylvania. 

Jerrold Seymann, counsel, American Tele- 
phone and Telegraph Company, New 
York, New York. 


Terms Expiring in 1958: 
Sidney S. Alderman, general counsel, 





Editor’s note: For the year 1956-57, Donald C. 
Power was elected chairman and Randall J. Le- 
Boeuf, Jr., of New York city was elected vice chair- 
man. Mr. Lippitt was re-elected secretary. W. 
James MacIntosh of Philadelphia was appointed 
chairman of the standing committee. 
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Southern Railway System, Washington, 
D.C, 

Bruce G. Renwick, general counsel, 
Southern California Edison Company, 
San Marino, California. 

Clarence H. Ross, partner, Ross & 
O’Keefe, Chicago, Illinois. 

Frank M. Ryburn, Jr., Burford, Ryburn, 
Hincks & Ford, Dallas, Texas. 


Section Delegate to House of Delegates: 


Jonathan C. Gibson, vice president and 
general counsel, The Atchison, Topeka 
& Santa Fe Railway System, Chicago, 
Illinois. 


Chairman, Standing Committee: 
Alfred P. Ramsey, general counsel, Balti- 
more Gas & Electric Company, Balti- 
more, Maryland. 





Surcharge of Local Taxes to Subscribers in 
Localities Imposing Them 


By STEPHEN H. FLETCHER* 


NE aspect of public utility rate making 
which has been receiving increased at- 
tention from utility management and com- 
missions has been the appropriate treatment 
of local taxes in fixing the rate schedules 
applicable in the various localities in which 
the utility operates. Municipalities and other 
local taxing districts have been hard pressed 
in the postwar period to balance their ex- 
penditures with adequate revenue. With the 
tremendous increase in the use of cars there 
is a backed-up demand for street and high- 
way improvement, the burden of which falls 
to a considerable extent on the cities and 
counties, and on top of this there is backed- 
up demand for schools and an increase in 
general expenditures to meet the rise in 
wages which has occurred in outside indus- 
try. As a consequence, local expenditures 
have been increasing at a rate of about 10 
per cent a year. 

The principal source of revenue for cities 
and counties is the ad valorem tax. However, 
increasing either the rate or the assessed 
valuation of property is a very unpopular 
thing to do politically and will usually be 
resorted to by the locality only as a last 
resort. Many localities have resorted to gen- 
eral sales taxes as a source of revenue, but 
this, too, has become a rather dangerous 
expedient politically, since there is consid- 





*Vice president and general counsel, The Chesa- 
peake & Potomac Telephone Company, Washing- 
ton, D. C. 


erable public antipathy to sales taxes. As a 
consequence, there is a constant pressure 
upon local officials to discover some way of 
raising revenue which will have no general 
impact upon voters in the locality. As a re- 
sult, utilities have become a prime target for 
new sources of tax revenue. While utilities 
are willing to pay their share of the increased 
taxes necessary to provide the essential gov- 
ernmental services, they owe it to their 
subscribers to take whatever steps they can 
to prevent the utilities being made to bear 
the brunt of the increased tax burden. 


HE exactions made from utilities may 
be classified into two general types: 


1. Franchise payments, and 


2. Various special taxes, such as gross 
receipts taxes and other forms of license 
taxes. 


It has long been recognized that taxes 
which a utility has to pay are a necessary 
operating expense and must be allowed as 
such in computing the over-all revenue re- 
quirement of the utility.1 Where a utility 
operates in only one taxing jurisdiction the 
only problem is one of lag between the time 
of the imposition of tax and the time of 
recovery of the tax through rates. Eventually 
the subscribers in the taxing jurisdiction will 
have to bear the burden of the tax. How- 
ever, where the utility operates in more than 
one taxing jurisdiction, which is generally 
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the case, a difficult problem is presented. In 
the telephone field, and I think in the case 
of other utilities also, the commissions have 
generally adopted what has come to be known 
as the statewide principle of fixing rates for 
a utility operating in more than one locality. 
Under this principle the total revenue re- 
quirement of the utility is computed upon 
the basis of its cost throughout the state, 
but the rates for each locality necessary to 
produce the over-all revenue requirement are 
based not upon the costs incurred in each 
locality but are uniform throughout the state 
for services of a similar kind. Without going 
into the reasons for the statewide principle 
here, suffice it to say that they are so cogent 
that the principle is almost universally adopt- 
ed by commissions and has been approved by 
the courts. 


N” what happens when a locality im- 
poses, let us say, a gross receipts license 
tax upon a utility under such circumstances ? 
The new tax becomes a part of the company’s 
statewide expenses and therefore entitles the 
company, other things being equal, to an in- 
crease in its statewide revenues. However, if 
the increase in revenue requirement is spread 
over all of the subscribers in the state and 
the subscribers in the taxing locality con- 
stitute but a minor portion of the total sub- 
scribers, the effect is that the locality has im- 
posed a tax, the burden of which is borne 
in large part by people outside the taxing 
jurisdiction. Since local subscribers do not 
have to bear the burden of the tax there is no 
opposition from the people in the community 
who get the benefit of the tax. 

The normal political checks on the abuse 
of the tax power are, therefore, not present, 
and unless there is some statutory or con- 
stitutional limitation upon the taxing power 
of the municipality, there is nothing to pre- 
vent the locality from obtaining a substantial 
portion of its increased revenue require- 
ments from people outside the locality 
through a tax upon the utility. The same end 
can be obtained by requiring the utility as 
a condition of a franchise to make substantial 
cash payments to the locality. In either event 
the burden of the payments is not borne by 
the people in the community who get the 
benefit of the taxes through improved high- 
ways and school facilities, etc. : 

If all of the localities in the operating ter- 
ritory of the utility imposed similar taxes 
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at similar rates there is no inequity under the 
statewide principle since the subscribers in 
each community are paying the taxes indi- 
rectly imposed upon them by the localities 
in which they live. However, even in such 
jurisdictions, if the municipalities have un- 
limited power to impose special taxes on util- 
ities, there will be a temptation to use such 
power to the disadvantage of subscribers out- 
side their jurisdiction for which they have no 
responsibility. 


HAT can a utility do when faced with 

a threat of a special tax or franchise 
payment of the sort just discussed? One re- 
course is a court test of the validity of the 
tax on the basis that it is excessive or unrea- 
sonably discriminatory. However, court de- 
cisions in the tax field give one little encour- 
agement in pursuing this avenue. The de- 
cision of the municipality is generally held 
to be conclusive in the determination of the 
amount and the classification of subjects of 
taxation. 

A second possible course of action is to 
seek legislation which would restrict the pow- 
er of localities to impose special taxes on 
utilities. One can readily see that such legis- 
lation would be difficult to obtain. It puts the 
utility in the position of opposing needed mu- 
nicipal school and civic improvement pro- 
grams. If the step is taken after a munici- 
pality has enacted a new tax it means an 
actual reduction in tax revenues for that par- 
ticular municipality. A second hazard in 
seeking such legislation is that the localities, 
because of their political influence in the 
legislature, may succeed in having your bill 
converted from a tax-narrowing to a tax- 
broadening bill and you would lose restric- 
tions which may now exist on the taxing 
power of the locality. One possible legisla- 
tive remedy is to tack on to bills empowering 
localities to impose taxes a provision enabling 
the company to pass on the taxes to sub- 
scribers in the community imposing the tax. 
A bill such as this was passed in Illinois last 
year.2 Not only does it authorize the utility 
to pass on the tax but also to pass on a per- 
centage of the tax to compensate it for the 
costs of collection. 


s a final approach to the problem there is 
the possibility of obtaining a public 
service commission order authorizing the 
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company to include in its charges to sub- 
scribers an amount to cover any special tax 
imposed by the municipality in which the 
subscriber resides. Such action by a public 
service commission is not novel, cases having 
been decided along these lines as early as 
1920, but the number of decisions has been 
increasing in recent years as local taxation 
has become an increasingly important part 
of the company’s operating expenses. At the 
present time cases are pending in the higher 
courts of Missouri and Virginia involving 
the validity of commission orders authorizing 
such surcharges. Since last summer there 
have been commission decisions authorizing 
such surcharges in the states of Missouri, 
Nevada, and Virginia, and a lower court de- 
cision in Missouri upholding the commis- 
sion’s order. 

It may be of interest to indicate what the 
points of attack have been upon such orders. 
In the first place they have been attacked 
as being inconsistent with the statewide prin- 
ciple. However, in most jurisdictions the 
statewide principle is not imposed as a mat- 
ter of statute or constitutional law but has 
been adopted by commissions as a reasonable 
method of spreading the rate burden. Con- 
sequently, if the order authorizing the sur- 
charge were treated as an exception to the 
statewide principle it would nevertheless be 
valid provided there was reasonable basis for 
making the exception. 


OsT commissions which have considered 
the question do not appear to treat the 
passing on of taxes as an exception to the 
statewide principle. It is true that a few com- 
missions have simply increased rates pre- 
scribed in communities imposing taxes with- 
out provision for automatically passing on of 
future taxes.2 They might be said to have 
made an exception to the statewide principle. 
However the majority fix their rate sched- 
ules on the statewide principle and simply 
add a surcharge which automatically passes 
on the local taxes in the localities imposing 
them. The taxes are not considered in fixing 
the statewide schedule. These commissions do 
not recognize the surcharge as an exception 
to the statewide principle. Typical of their 
reasoning is that of the Washington com- 
mission in the Pacific Telephone & Tele- 
graph Company Case:* 


It would be manifestly unfair to impose 
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upon the many thousands of telephone sub- 
scribers in this state, who live elsewhere 
than in the seven cities in which such taxes 
are now levied, the burden of providing 
the dollars necessary to pay occupation 
taxes in those cities. (It is no answer to say 
that the company should itself pay this 
tax, for the company must necessarily pay 
it out of dollars received from its sub- 
scribers. In our opinion, it is much more 
equitable to provide that the subscribers 
in the various cities should assume that 
responsibility, if such cities have used that 
method of providing additional tax reve- 
nue, than to require subscribers through- 
out the state to help carry the cost of pay- 
ing the taxes exacted by these particular 
cities. There can be no doubt that an un- 
just and unreasonably discriminatory 
situation now exists in respect to these par- 
ticular taxes, and that this burden must 
be placed where it should be ; namely, upon 
the subscribers in the particular localities 
in which the taxes are levied.) 

Two methods have been suggested for 
accomplishing this end, one being to fix 
special exchange rates in the several lo- 
calities in question sufficient to allow for 
these taxes under operating expenses, and 
the other to allow the pro rata passing on 
of the tax itself to the subscribers in the 
taxing localities, as proposed by the com- 

_pany. 

The second suggestion is more equi- 
table. It has the advantage of immediately 
imposing upon ratepayers in any com- 
munity which elects to derive revenue from 
such a tax, the burden of providing those 
dollars. Conversely, whenever any such 
tax is repealed by any of the levying cities, 
the subscribers in question will be relieved 
automatically and concurrently of the 
burden which has been imposed upon them 
by their own municipalities. 


uT the question is asked: Isn’t it unfair 

to isolate one cost of operation of a 
utility—namely, taxes—and treat that on a 
local basis while all other costs which may 
vary as much or more than taxes as between 
localities are treated on a statewide basis? 
However, in my opinion, the better view is 
that such a surcharge order may be neces- 
sary to preserve the statewide basis of rate 
making where a municipality seeks to take 


SEPTEMBER 27, 1956 








advantage of the principle to throw its tax 
burden upon subscribers outside of its juris- 
diction. Such a potential hazard does not 
exist with respect to other elements of the 
utility’s operating costs since the utility has 
a voice as to when, where, and for what the 
money is spent and the commission has su- 
pervision to see that the costs are reasonable 
and necessary in the rendition of public 
service. 

The second ground of attack on such orders 
has been that they purport to apply to tax 
or franchise ordinances in existence prior to 
the effective date of the tariff or order author- 
izing the surcharge. This has been pressed 
particularly where the tax or franchise pay- 
ment in question was in effect at the time of 
the last general rate case of the utility and 
the amount of the payment had been included 
in the statewide operating expenses of the 
utility. In such circumstances there is no 
question but that the surcharge tariff or order 
brings about an increase in the statewide net 
revenues of the company. If the amount of 
such taxes js sufficiently large and the con- 
tention is made by opposing municipalities 
that the increase in net revenue produces 
an excessive statewide rate of return, a utility 
would be required to justify the increase or 
risk having the order struck down as invalid. 
However, where the commission exercises 
continuing supervision over the rates of the 
utility a change in rates which results in a 
net increase or a net reduction in statewide 
revenues will not ordinarily be held invalid 
because of the absence of all of the proof 
that goes into a statewide rate case. Utilities 
are frequently making changes in their rate 
structure which have an incidental effect 
upon the statewide revenue without even a 
hearing, let alone all of the proof which they 
would normally make in a statewide rate case. 
Statutory provisions in most states contem- 
plate such rate changes. 


_— form of attack on a surcharge 
order applied to pre-existing tax or 
franchise ordinances is that it constitutes a 
double recovery of the payment by the utility. 
However, the customer pays rates, the reason- 
ableness of which are tested at any given time 
by determining whether the return made by 
the utility after the payment of all expenses 
is fair and reasonable. In computing the ex- 
penses at any time prior to the surcharge 
order the commission would include local 
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taxes. In fixing statewide rates after the sur- 
charge order the taxes surcharged would be 
excluded from expense. In neither case has 
the allowance for taxes been doubled. It may 
be, as pointed out above, that the increase 
in net revenue caused by the surcharge order 
is not warranted but the test of reasonable- 
ness does not include a double allowance for 
local taxes. Consequently, there is no double 
recovery as alleged. 

A special argument has been made with 
respect to franchise payments where the date 
of the franchise preceded the order of the 
commission authorizing the surcharge. Since 
a franchise is in the nature of a contract, it 
is argued that the surcharging of the fran- 
chise payment to subscribers in the locality 
collecting the franchise payment is an im- 
pairment of the contractual obligation. This 
argument overlooks the fact that a surcharge 
order is a rate order. Ordinarily nothing in 
the franchise prescribes how the payment in 
the franchise is to be recovered by the utility 
from subscribers, so that there is no impair- 
ment of the contract when a utility decides to 
pass it on to subscribers in the franchise city 
by means of a surcharge in its local utility 
rate rather than recovering it from its cus- 
tomers throughout its operating area. More- 
over, since the commission has been given 
jurisdiction by the legislature to prescribe 
rates, it is well settled that an otherwise 
valid exercise of the rate-making power 
could not be made invalid because in con- 
flict with the provisions of a franchise with 
a municipality. 


gree common complaint against sur- 

charge orders is that they are dis- 
criminatory and the most common basis 
urged to support the claim of discrimination 
is that taxes are but one element of cost and 
it is unfair to vary the rates with variations 
in taxes while ignoring other variations in 
cost between the communities. However, as 
pointed out above, there seems to be a clear 
distinction between taxes imposed by a gov- 
ernmental body and other expenses incurred 
by the company in furnishing service—a 
sufficient difference to support a difference 
in rate treatment. 

But, it is said, “Some taxes are surcharged 
while others are not. Surely this is dis- 
criminatory.” With ad valorem taxes, for 
example, it is well known that the rate of 
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tax and the percentage value assessed varies 
greatly between communities. However, since 
utilities’ property must be taxed at the same 
rate and assessed in the same manner as 
property of other persons in the community, 
the danger of an abuse of the taxing power 
is not present to the same extent as it is in 
the case of special taxes where the utility is 
singled out for individual treatment. This 
difference in the nature of the tax would 
seem to warrant a difference in rate treat- 
ment. 

In one case where taxes were surcharged 
but franchise payments were not, although 
the amount and method of measurement of 
the franchise payment were identical to that 
of the tax payment, it was urged that this 
was discriminatory. However, here again 
there is a fundamental difference between 
a tax and a franchise payment. The former 
is entirely beyond the control of the company 
whereas the latter is a matter of contract be- 
tween the company and the locality. This 
difference seems to warrant a difference in 
rate treatment. 

In most commission orders the tax or fran- 
chise payments ordered surcharged included 
those under ordinances enacted prior to the 
date of the commission order as well as those 
under ordinances enacted subsequently. 
However, a few of the commission orders 
were made prospective only. While this may 
be sustained as a reasonable treatment of 
franchise payments, it may give rise to a 
claim of discrimination with respect to tax 
payments, the question being whether a dif- 
ference in the date of the enactment of the 
tax ordinance is a valid reason for differ- 
entiating in the rate treatment of subscribers. 


FINAL claim of discrimination which 

may be made is in the case of an order 
such as the recent Virginia order involving 
telephone rates, where the commission or- 
dered a surcharge of the tax only where the 
special taxes in the locality exceeded one-half 
of one per cent of the company’s revenue in 
the locality. It may be claimed that this is 
discriminatory against the cities being sur- 
charged since a large number of counties 
and municipalities have imposed license taxes 
and fees in small amounts which do not ag- 
gregate as much as a one-half of one per cent. 
However, the administrative difficulty of col- 
lecting from subscribers small amounts of tax 
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would seem to justify exempting from the 
surcharge requirement all taxes under some 
reasonable minimum. 

A further objection which has been made 
to surcharge orders is similar to that which 
has been made against the fuel adjustment 
clauses incorporated in the tariffs of many 
of the gas and electric companies; that is, 
that the tariff provides for an automatic in- 
crease or decrease in rates without a hearing. 
However, as in the case of the fuel adjust- 
ment clause, the increase or decrease in reve- 
nue in each case is matched by an identical 
increase or decrease in expense so that the 
net income and rate of return of the com- 
pany is not affected. (There may be slight 
changes in expense due to collection costs or 
taxes based on revenue which are not sur- 
charged, but these certainly are sufficiently 
minor in character to be ignored in consider- 
ing a claim of denial of procedural due 
process.) Moreover, a change in rates with- 
out a hearing is a common practice among 
utilities. Such a change does not deprive a 
party who challenges the reasonableness of 
particular rates or the reasonableness of the 
over-all rate of return of the company from 
filing a complaint at any time with the com- 
mission and obtaining a full-dress hearing. 
That the rates are permitted to become effec- 
tive subject to such right would not seem to 
constitute any denial of procedural due 
process. 


- eprveene sere in the past have uniformly 
sustained their power to issue tax sur- 
charge orders.5 In 1951 the rate committee 
of the National Association of Railroad and 
Utilities Commissioners submitted a report 
recommending surcharge of occupancy taxes. 
It stated: 


Additional tax burdens appear in the 
form of occupancy taxes provided through 
legislation of municipalities, hard pressed 
to meet costs of operation. Where certain 
municipalities served by a multicity utility 
impose such taxes, equitable distribution 
of such tax burden would require a de- 
parture from system-wide determination 
of rates and the allocation of such taxes 
to the users of service within the munici- 
palities imposing such tax. This would 
mean a departure from uniform rates 
throughout a system for the respective 
classes of service, a system which has re- 
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ceived better public acceptance than rate 
distinctions for the individual municipali- 
ties or other political subdivisions, but this 
departure must be adopted if citizens are 
not to shirk their responsibilities by unload- 
ing them in part upon others. NARUC 
Proceedings 1951, p. 342. 


There have been decisions by the highest 
state court in but four jurisdictions.® In II- 
linois and Utah the court has sustained the 
surcharge of both tax and franchise pay- 
ments. In Washington the court has sus- 
tained the surcharge of tax but held invalid 
the surcharge of franchise payments. In Mis- 
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souri the court held that the record before 
the commission was inadequate to support 
a surcharge of tax payments. 


A I mentioned, two of the recent surcharge 
orders have resulted in court proceed- 
ings. In Missouri the lower court has sus- 
tained the commission's surcharge order? and 
the case is pending in the supreme court, 
while in Virginia the appeal went directly to 
the highest court where it is still pending. 
Before too long, therefore, there should be 
additional court authority in this field which 
is of growing importance to a great many of 
the utilities. 
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lumbia are authorized by law to adopt zoning 
or planning regulations and, in most in- 
stances, both. 

County planning or zoning is authorized 
in 31 states. Many zoning statutes are inte- 





























a = Ss = TgT 





ore 
ort 


rge 
ed- 
us- 
nd 


rt, 


1g. 
be 
ch 
of 


Yi, Veet 


= Fe Ue 








grated with urban or county planning acts. 

The total population of the United States 
has been projected to reach in excess of 225,- 
000,000 people in the year 1975—more than 
half again as many people in this country 
as we had in the year 1950. 

The greatest growth obviously is in metro- 
politan areas. 

E-xpansion of business, industry, and resi- 
dential development, along with the programs 
of state and federal highway construction, 
present increasingly acute problems to the 
public utilities, and particularly to the electric 
industry, in locating facilities which are neces- 
sary to furnish adequate service to the public. 

At the local municipal or regional level 
property owners importune their planning or 
zoning commission members, council mem- 
bers, or the town mayor or burgess to pre- 
vent the erection of an electric substation at 
a particular site, or the location of a power 
line through a particular area—or seek to 
compel construction of power lines under- 
ground at prohibitive costs which they, as 
customers, must ultimately pay in the form 
of rates. 

Frequently, the utility company goes 
through the time-consuming process asso- 
ciated with planning and zoning commission 
and councilmanic action and then goes on 
into the courts. 


N locating its facilities the utility company 
picks its way through a legal maze for the 
purpose of furnishing a service which is not 
only necessary to the growth and well-being 
of the community, but which the people who 
interpose objections could, and most probably 
would, go to the state commission and com- 
pel the utility to provide. 

Our sympathies should lie with the public 
official who often stands very much alone 
between the demands of his constituents and 
an enlightened knowledge of the reality and 
fairness of the requirements of the utility. 

Along with increasing interdependence of 
metropolitan communities for both municipal 
and utility services, there is growing interest 
in home-rule philosophies,’ and courts con- 
tinue to adhere rigidly to the requirement 
of exhausting administrative remedies.? 


11955 “Annual Survey of American Law,” New 
York University School of Law, p. 295. 

2 Whitehouse v. Illinois C. R. Co. (1955) 349 
US 366, 99 L ed 1155. 
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A fully satisfactory solution does not lie 
in pressing the proposition that state-granted 
power of eminent domain rises above local 
planning and zoning regulation, including 
planning for aesthetics or cultural benefit 
and to maintain property values.’ 

Even if eminent domain is sustained as 
the dominant power by court decision, the 
resulting legal status is completely within 
the province of the state legislature to change. 

The essential problem is to achieve a fair 
balance between the public interest of a local 
political subdivision in its community plan- 
ning and zoning, and the public interest of 
the members of that community and of the 
larger service area of which it may be a part, 
in economical and adequate utility services. 


Nn his article in the Pustic UTILITIES 
ForTNIGHTLY* of November 10, 1955, 
David K. Kadane notes that six of the forty- 
eight states provide for recourse to the state 
public service commission, either by way of 
review of local action, or on original applica- 
tion by the utility for exemption from local 
planning or zoning regulation. These juris- 
dictions are Connecticut, Maine, Massachu- 
setts, New Hampshire, Pennsylvania, and 
New Jersey. 

The construction of these statutes both by 
commissions and the courts is of particular 
interest: 

The Connecticut commission in an appeal 
by property owners from a town zoning 
board approval of a substation location, by 
its order of April 3, 1956, upheld the board 
decision.® 

Paragraph 1 of the syllabus reads: 


The commission, in reviewing the action 
of a town zoning board, must deal with 
the matter as one of public utility regula- 
tion rather than zoning, using as a guide 
what is reasonably necessary in public 
interest. 


In Town of Wenham wv. Massachusetts 


8 State ex rel. Saveland Park Holding Corp. vw. 
Weiland (1955) 269 Wis 262, 69 NW2d 217; Ber- 
man v. Parker (1954) 348 US 26, 99 L ed 27; Re 
Opinions of the Justices (Mass Sup Jud Ct 1955) 
128 NE2d 557 

4“Zoning, Utilities, and Sweet Reason,” Vol. 
56, No. 10, p. 792. 

5 General counsel, Long Island Lighting Company. 

6Re A. F. Serbin et al. Docket No. 9248, 13 
PUR3d 158. 
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Dept. of Pub. Utilities,? the Massachu- 
setts supreme judicial court affirmed the com- 
mission order approving location of a gate- 
house for gas supply in a district zoned for 
residence. 


N Duquesne Light Co. v. Upper St. Clair 
Township, the Pennsylvania supreme 
court® upheld the lower court order enjoin- 
ing township police officials from interfering 
with construction of a transmission line into 
and through the township. The township was 
zoned for residence use only. The court said: 


... It is clear that the proposed transmis- 
sion line is necessary for the rendition of 
efficient service to the public and that that 
necessity transcends the legitimate objec- 
tives of any one of the political sub- 
divisions of the commonwealth. . . . Local 
authorities not only are ill-equipped to com- 
prehend the needs of the public beyond 
their jurisdiction, but, and equally im- 
portant, those authorities, if they have the 
power to regulate, necessarily would exer- 
cise that power with an eye toward the 
local situation and not with the best inter- 
ests of the public at large as the point of 
reference. ... 


The Duquesne Case was followed and re- 
lied on by the Pennsylvania superior court 
in Lower Chichester Township v. Pennsyl- 
vania Pub. Utility Commission (1956) 12 
PUR3d 477, 119 A2d 674, in upholding the 
commission order approving location in a 
residential area of a control house for sub- 
station facilities. The Pennsylvania supreme 
court refused an allocatur. 


’ | ‘HERE has been no extensive treatment 

in any of the current treatises of the 
issue of balancing the power of eminent do- 
main against the power to enact zoning reg- 
ulations. Neither McQuillen, “Municipal 
Corporations,” Metzenbaum, “Law of Zon- 
ing,” nor Becker, “Legal Aspects of Zon- 
ing,” direct any discussion to the problem 
of whether or not zoning regulations apply 
to private public utilities. However, what 
treatment there has been in treatises seems all 
to be to the effect that private utilities are 
subject to at least “reasonable” regulations 
by local zoning ordinances. 


7 (1955) 10 PUR3d 248, 127 NE2d 791. 
8 (1954) 377 Pa 323, 4 PUR3d 358, 105 A2d 287. 
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Yokley, “Zoning Law and Practice’ (sec- 
ond edition), page 151, § 255, “Utilities and 
Public Service,” commences with the follow- 
ing statement: 


While municipal authorities ought toand 
usually do comply with their own zoning 
regulations and require other utility serv- 
ices to do so, there are cases which hold 
it proper to locate utility enterprises de- 
voted to necessary public services free 
from zoning restrictions. 


The remainder of the section, three pages, 
discusses only three cases which have any 
bearing. The first, Long Island Lighting Co. 
v. Old Brookville (1947) 72 NYS2d 718 
(affirmed on appeal [1948] 298 NY 569), 
held that the maintenance of an electric util- 
ity’s long transmission lines cannot be pro- 
hibited by a zoning ordinance. The second, 
Long Island Lighting Co. v. East Rockaway 
(1952) 110 NYS2d 884, held that the fact 
that the utility had acquired its realty in the 
public interest was not alone sufficient to 
necessitate a variance. The third, Long Island 
Lighting Co. v. Long Beach (1952) 113 
NYS2d 762, held that the denial of an appli- 
cation to erect a substation was unwarranted 
where the ordinance contemplated such use, 
and the only injurious effect of the proposed 
facility would be the slight hum of its trans- 
formers. There is no editorial discussion of 
these cases. 


ATHKoPF, “The Law of Zoning and 

Planning,” Chapter 72, entitled “Pub- 

lic Utilities—Effect of Zoning Ordinance,” 

Volume 2, page 365, commences with the 
following : 


A private corporation engaged in 
furnishing a public service is subject to 
the restrictions contained in the ordinance 
to the same extent as a private person. 
Some of the cases reported appear to be in 
conflict with the above statement of law. 
They should therefore be examined with 
reference to the particular public service 
involved and the state in which the ques- 
tion arises. (Emphasis supplied.) 


Although the author discusses numerous 
cases from many jurisdictions, the only cases 
involving private as opposed to public cor- 
porations, vested with the power of eminent 
domain, were those arising in New York. 
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APPENDIX 


Mr. Kadane in his article previously men- 
tioned also notes a dearth of both text ma- 
terial and court decisions on this question. 

New York seems to have many more cases 
than other states involving the application of 
local zoning ordinances to public utility cor- 
porations and these cases are most frequent- 
ly referred to by the text writers. 


OWEVER, apparently in only one of the 

New York cases—namely, Long Island 
Lighting Co. v. Old Brookville (1947) 72 
NYS2d 718 (affirmed on appeal [1948] 298 
NY 569), did the utility place its reliance 
squarely on the proposition that a local unit 
of government did not have the power by 
zoning to prohibit the utility’s use of its 
property for long transmission lines, the 
utility being vested with the power of emi- 
nent domain but having acquired the subject 
property by purchase without resorting to 
condemnation. Apparently the basis of the 
decision was that the power to zone could 
not interfere with the power of eminent do- 
main. In so holding, the supreme court made 
the following statement : 


Under these circumstances, the village 
of Old Brookville has no right by zoning 
ordinance to prohibit the maintenance of 
power lines within the village. . . . The 
village urges that it is entitled to regulate 
the placing and maintenance of the power 
line. That is not the question before the 
court in this action. There is no evidence 
that the village has attempted by ordi- 
nance or otherwise to regulate the main- 
tenance of power lines. Thus far, it has en- 
deavored to prohibit their erection and 
maintenance on private property and has 
thereby, in the court’s opinion, attempted 
> exceed its power. (72 NYS2d 719, 

0.) 


Other cases in New York appear to have 
involved either an application on the part of 
the power company for a variance or an ap- 
plication for a permit under a zoning ordi- 
nance which expressly permitted the facility 
sought to be erected, but required the ap- 
proval of the locality’s board of zoning ap- 
peals, 


, | eee up until June of last year, there 
apparently was only one court decision 
of importance ruling squarely on the question 
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of whether or not a privately owned utility 
company having the power of eminent do- 
main could be excluded from a political sub- 
division by zoning regulations. That was the 
Long Island Lighting Company Case against 
Old Brookville previously referred to. 

The idea had not seriously been advanced 
that a general area development plan, as dis- 
tinguished from a zoning plan, could prevent 
a privately owned public utility from putting 
transmission lines on land acquired for that 
purpose. 

However, in June last year, the supreme 
court of Ohio, in State ex rel. Kearns v. Ohio 
Power Co. (1955) 163 Ohio St 451, held 
that an electric public utility is subject, in the 
construction of its long transmission lines, to 
a county planning commission’s plans made 
pursuant to the Ohio statutes. The court held 
that by force of the regional plan alone em- 
bracing two townships in Franklin county, 
Ohio, the utility was prohibited from ex- 
tending its lines into and through Plain and 
Blendon townships. The Ohio statutes prin- 
cipally involved were Revised Code § 713.23 
and § 713.25. 


Section 713.23, RC, reads: 


The regional or county planning com- 
mission shall make plans and maps of the 
region or county respectively, showing the 
commission’s recommendation for systems 
of transportation, highways, park and rec- 
reational facilities, the water supply, sewer- 
age and sewage disposal, garbage disposal, 
civic centers, and other public improve- 
ments which affect the development of the 
region or county respectively, as a whole 
or as more than one political unit within 
the region or county, and which do not 
begin and terminate within the boundaries 
of any single municipal corporation. 


—— 713.25, RC, provided for the ap- 
proval of the plan by a municipal corpora- 
tion and for adoption of the plan by a board 
of county commissioners in respect to non- 
municipal territory. The section then con- 
tinues: 


Thereafter no public building, roadway, 
bridge, viaduct, or other public improve- 
ment or utility, publicly or privately owned, 
whose construction or location would con- 
stitute a departure from the plan, shall be 
constructed or authorized by the board ex- 
cept by unanimous vote. Such plans shall 
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not designate the specific lots or parcels 
of land upon which such system, facilities, 
buildings, and improvements are proposed 
to be placed, but only the general site or 
location thereof... 


The court, in a 4-to-3 decision, first held 
that the long transmission lines of an electric 
company were “systems of transportation” 
as those words were used in the above statute. 
Judge Taft, in an opinion that is much more 
persuasive than the majority opinion, dis- 
sented vigorously to this proposition. 

The regional plan map divided the two 
townships into general areas consisting of 
agricultural districts, residential districts, 
commercial districts, industrial districts, 
“special” districts, wooded areas, and parks; 
existing schools were shown and major thor- 
oughfares, proposed major thoroughfares, 
secondary thoroughfares, proposed second- 
ary thoroughfares, and proposed schools. 
The plan also showed one railroad track, a 
sewer line, and one power line designated on 
the map as “local power line.” 

The plan made no provision for any other 
power lines or distribution lines or high- 
tension lines. In other words, the plan map 
was silent as to these as well as other im- 
portant facilities, such as water lines, gas 
lines, and telephone lines. 


HE effect of the court’s decision was that 

by force of the plan alone the power 
company was prohibited from extending its 
transmission lines into or through the town- 
ships and could do so only by applying to the 
board of county commissioners to permit a 
“departure” from the plan. Although the 
statute itself would allow a departure only 
on the unanimous vote of the members of the 
board of county commissioners and the re- 
lated code sections do not provide for ap- 
peal, the court stated that another statute 
afforded a remedy by appeal. 

The Ohio Power Company, a member of 
the extensive interstate system of American 
Gas & Electric Company, began acquisition 
of right of way in Franklin county, Ohio, 
in February of 1952, and prior to the action 
in quo warranto in the supreme court had 
acquired a total of 32 recorded easements 
at a cost of over $200,000 in Franklin county, 
and had expended more than $800,000 for 
right of way in that and other sections. Con- 
struction of the line began in October, 1952, 
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and the total construction expenditure to the 
time of argument exceeded $6,000,000. 

In November, 1952, the executive commit- 
tee of the Franklin County Regional Plan- 
ning Commission requested the prosecuting 
attorney to bring an action to enjoin the re- 
spondent from appropriating rights of way 
and this action was requested in anticipation 
of the adoption of a regional plan for certain 
areas. Before the action to enjoin could be 
commenced, the power company endeavored 
to resolve the conflict by bringing an action 
in the Ohio supreme court for a writ of pro- 
hibition to restrain action of the planning 
commission (State ex rel. Ohio Power Co. 
v. Franklin County Regional Planning Com- 
mission [1953] 158 Ohio St 496). This ac- 
tion was dismissed in January, 1953, on tech- 
nical grounds. Certain pending appropria- 
tion actions were stayed and this present ac- 
tion in quo warranto under favor of the Ohio 
Constitution was brought directly in the Ohio 
supreme court. 


RIEFS amicus were filed on behalf of five 
Ohio electric utilities and one West Vir- 
ginia utility and also in behalf of Ohio Val- 
ley Electric Corporation, an Ohio utility 
formed by some fifteen electric power com- 
panies in order to supply the power needs 
of certain Atomic Energy Commission in- 
stallations. The issues were tendered by way 
of a demurrer to the answer of Ohio Power 
Company to the writ of quo warranto. As 
can be imagined, the relevant law was ex- 
haustively briefed and argued. 

Apart from statutory construction and leg- 
islative intent, the principal propositions ad- 
vanced in behalf of the power company were 
the following: 


The board of county commissioners, by 
adopting a plan for county development, 
pursuant to § 713.25, RC, cannot prevent 
the location and construction throughout 
the county of facilities of a public utility 
having the right of eminent domain under 
the statutes of this state designed to pro- 
vide service to citizens in other areas of the 
state, and in other states. 


As a secondary proposition under this 
heading, it was claimed that “The authority 
of the regional planning commission relates 
solely to matters of local concern and not 
to matters of statewide significance.” 
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It was also claimed that the exercise of the 
asserted jurisdiction by the regional plan- 
ning commission was in conflict with the 
eminent domain statutes of the state, and 
that the effort by the regional planning com- 
mission and the county commissioners to reg- 
ulate the construction of transmission lines 
in the county was in conflict with the juris- 
diction of the state public utilities commis- 
sion. 

Laches and interference with interstate 
commerce were charged. 

Finally, it was argued that to deprive the 
Ohio Power Company of its right to use its 
land already acquired for the purpose in 
Plain and Blendon townships would be con- 
fiscatory and in violation of the state and 
federal constitutions. 


HE majority opinion basically accepted 
the position of the relator, and held that 
the statutory language was sufficiently com- 
prehensive to include a public utility, like 
Ohio Power Company; that such company 
was subject to the regional plan; and, in 
effect, that the power company had not ex- 
hausted its administrative remedies and that, 
therefore, most of the other defenses con- 
tained in the answer were premature and 
inappropriate at that time. The court noted 
that there is no statutory procedure in Ohio 
which invests the state commission with 
jurisdiction over the acquisition of land for 
electric power lines. 
With respect to its conclusions, the court 
at 163 Ohio St p. 461 of the opinion said: 


Certainly the opposite position would al- 
low respondent to traverse the planned 
area with its power lines in any way it 
pleased, which course might well disrupt 
or even ruin the whole planning scheme, 
to the public detriment. This view hardly 
seems in keeping with the intent and pur- 
pose of the general assembly in enacting 
statutes related to planning. 


A a basis for rationale of the court’s de- 
cision, it should be noted that the 
municipal planning statutes expressly pre- 
clude from the municipal planning jurisdic- 
tion any powers with respect to public utility 
equipment on its own property if owned and 
operated by a corporation or person for 
profit, and that county and township zoning 
(as distinguished from planning) provisions 
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expressly preclude from such zoning juris- 
diction any power with respect to the loca- 
tion or use of structures of a public utility, 
whether publicly or privately owned, or the 
use of land by any public utility for the op- 
eration of its business. Therefore, unless the 
court was to hold that one statute authorized 
something which another statute expressly 
prohibited, the court was forced to distin- 
guish between the function of planning and 
the function of zoning. The statement on this 
point (163 Ohio St p. 460) is as follows: 


Although they are sometimes used in- 
terchangeably the terms, “zoning” and 
“planning,” are not synonymous. Zoning 
is concerned chiefly with the use and reg- 
ulation of buildings and structures, where- 
as planning is of broader scope and signifi- 
cance and embraces the systematic and 
orderly development of a community with 
particular regard for streets, parks, in- 
dustrial and commercial undertakings, civic 
beauty, and other kindred matters prop- 
erly included within the police power. 
(Citing Yokley’s “Zoning Laws and Prac- 
tice’ and certain cases. ) 


N his excellent dissenting opinion Judge 
Taft treated the case as involving a rela- 
tively simple problem of statutory construc- 
tion. Describing the effect of the court’s de- 
cision, Judge Taft at 163 Ohio St p. 467 of 
the reported case said: 


It may be observed that the implications 
of relator’s contentions in the instant case 
are very broad. If his contentions are sus- 
tained, there can be no statewide or inter- 
state highways, turnpikes, railroads, tele- 
phone and telegraph lines, or oil or gas 
pipelines in an area covered by a regional 
or county plan without the unanimous ap- 
proval of the county commissioners. 
Furthermore, every county might exercise 
such powers, thus creating a great burden 
of local control upon statewide and inter- 
state facilities. In my opinion, unless the 
language used by the general assembly 
clearly indicates that it intended such revo- 
lutionary consequences, we should hesi- 
tate to extend that language beyond its 
ordinary meaning in order to effect such 
consequences. It is not the province of this 
court to so legislate. 


Any distinction between zoning and 
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planning would seem to be of little relevance 
in the context of the Ohio Power Case, even 
as an aid to statutory construction. Certainly, 
such distinction is not helpful in determining 
the basic question of the extent to which utili- 
ties should be bound by local regulation with 
respect to the location of their facilities and 
equipment, 

We come back then to the need of some 
procedural device more effective than 
we have at present for balancing the public 
interests involved as between the local com- 
munity requirements and the broader public 
interests of service area, or statewide or in- 
terstate service. 

For example, looking to the future, the 
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selection of sites for atomic reactors obvious- 
ly involves more controlling considerations 
of public welfare than location of lines and 
facilities carrying power from such sites. 

If such lines can be prohibited by local 
planning commissions except for the tedious 
conventional appeal procedures through the 
courts, it makes little difference that they 
may not be controlled by local zoning com- 
missions. 

The problems are indeed more than local, 
and the experience in the six eastern states 
and particularly in Connecticut, Massachu- 
setts, and Pennsylvania, invites serious con- 
sideration of a similar approach in the search 
for corrective procedures. 





Exemption of Agricultural Commodities from 
Motor Carrier. Regulation 
By JAMES F. PINKNEY* 


ip 1935 Congress enacted the Motor Car- 
rier Act (now Part II of the Interstate 
Commerce Act, 49 USCA 301-327). It pro- 
vides for comprehensive regulation by the 
Interstate Commerce Commission of for- 
hire motor carriers operating in interstate 
or foreign commerce. In the case of the com- 
mon carrier by motor vehicle, the regulation 
provided for is quite similar to, and in most 
respects almost identical with, older pro- 
visions of the Interstate Commerce Act gov- 
erning the regulation of railroads. Somewhat 
less comprehensive regulation is provided for 
contract carriers by motor vehicle. In the 
case of private carriers, certain exempt types 
of for-hire carriage, and transportation by 
motor vehicle within terminal areas, the com- 
mission’s jurisdiction is limited to safety 
considerations. 

The scope of this paper will be limited to 
one of the several exemption provisions of 
the act, specifically that part of § 203(b) 
which provides: 

Nothing in this chapter, except the pro- 
visions of § 304 of this title relative to 
qualifications and maximum hours of serv- 
ice of employees and safety of operation 
or standards of equipment shall be con- 
strued to include . . . (6) motor vehicles 
used in carrying property consisting of 


*General counsel, American Trucking Associa- 
tion, Washington, D. C. 
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ordinary livestock, fish (including shell 
fish), or agricultural (including horticul- 
tural) commodities (not including manu- 
factured products thereof), if such motor 
vehicles are not used in carrying any other 
property, or passengers, for compensa- 
tion . 


Because of the greater volume of traffic 
involved and the greater possibility for dis- 
agreement which is implicit in the phrase 
“agricultural commodities not including man- 
ufactured products thereof,” that particular 
exemption has been by far the most trouble- 
some one. 


7 the past year two decisions have 
come down which have sharply affected 
the previously established line which had 
been drawn by the commission and the courts 
between “agricultural commodities,” on the 
one hand, and “manufactured products there- 
of,” on the other. I refer to East Texas 
Motor Freight Lines, Inc. et al. v. Frozen 
Food Express et al. (1956) 351 US 49, 13 
PUR3d 396, 76 S Ct 574, and Home 
Transfer & Storage Co. v. United States, 
141 F Supp 599. In the first of these, the 
Supreme Court sustained a determination by 
a three-judge U. S. district court in Texas 
(128 F Supp 374) that fresh and frozen 
dressed poultry were “agricultural commodi- 
ties.” In the second case a similar court in 
the state of Washington held quick frozen 
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fruits and vegetables to be “agricultural com- 
modities,” the transportation of which is not 
subject to economic regulation. 

Before going further with these cases, let 
me attempt to answer the question that may 
well be in some of your minds: “Of what 
great consequence are decisions dealing only 
with dressed chickens and frozen fruits and 
vegetables?” To answer this, a brief history 
of this particular exemption and of its ad- 
ministration by the ICC may be helpful. 

The exemption provision herein discussed 
was originally intended by Congress to aid 
farmers by relieving them of the burdens of 
regulation and facilitate the distribution of 
their products. The movement which appears 
to have been primarily in mind was the farm- 
to-market haul. This is probably a debatable 
oversimplification of a summarization of the 
many pages of debate in the Congressional 
Record (79th Congress) on the subject, but 
I believe it adequately expresses the congres- 
sional intent as of that date. 


F& a number of years the exemption pro- 
vision was not a cause of great concern 
either to the farming or to the carrier com- 
munities. During a long period of years the 
pattern of the commission’s rulings and in- 
terpretations did not vary and such court 
decisions as were handed down sustained the 
commission. Generally speaking, the commis- 
sion applied the well-established rule that an 
exemption from a remedial statute must be 
strictly construed. 

During the World War II years the situa- 
tion in transportation was such that very few 
questions were raised concerning exemp- 
tions, the scope of operating authority, and 
other details of rules and regulations, as the 
paramount concern was the furtherance of 
the war effort almost regardless of regula- 
tory law. However, following World War II 
not only was normal competition restored 
but a revolution occurred in the food-proc- 
essing business. New techniques were devel- 
oped for the processing, packaging, and 
freezing of all types of foodstuffs, and the 
raising and marketing of chickens, etc., and 
these developments, in turn, created a very 
large amount of new traffic in this country. 
To a decreasing extent were many of the 
raw products of the farm moved in their raw 
state directly to their markets. To an ever- 
increasing extent they were either frozen or 
otherwise specially treated and moved all 
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over the United States. Initially most of this 
comparatively new-type traffic was handled 
by the regulated for-hire motor carriers and 
by the railroads. This was extremely profit- 
able traffic, and there was keen competition 
in connection with its movement. 


HIs development called for a more care- 
ful examination of the agricultural ex- 
emption. At about this time the commission 
held that “the washing, cleaning, and pack- 
aging of fresh vegetables in cellophane bags 
or boxes for sale to consumers place such 
commodities in the ordinary channels of com- 
merce and remove them from the class of 
unmanufactured agricultural commodities 
falling within the practical [sic] exemption 
of § 203(b) (6) of the Interstate Commerce 
Act.” Harwood Contract Carrier Applica- 
tion, 47 MCC 597, 599. This rather extreme 
decision was in accordance with the so-called 
“channel of commerce” principle? which the 
commission had been following for many 
years (and from which it receded in its de- 
cision in its Docket No. MC-C-968, Deter- 
mination of Exempted Agricultural Com- 
modities, 52 MCC 511, decided April 13, 
1951). 
In the Determination Case, the commission 
found, at 52 MCC 557: 


.. . the term “agricultural -commodities 
(not including manufactured products 
thereof)” as used in § 203(b)(6) of the 
Interstate Commerce Act means: Products 
raised or produced on farms by tillage and 
cultivation of the soil (such as vegetables, 
fruits, and nuts); forest products; live 
poultry and bees; and commodities pro- 
duced by ordinary livestock, live poultry, 
and bees (such as milk, wool, eggs, and 
honey), but not including any such prod- 
ucts or commodities which, as a result of 
some treatment, have been so changed as 
to possess new forms, qualities, or prop- 
erties, or result in combinations. 


The commission then listed 14 commodi- 
ties or groups of commodities in varying 
states of production which it deemed to be 
“agricultural commodities (not including 


1 The legislative history indicates that the bene- 
fits of the exemption were intended for the farmer 
by affording relief in the transportation of his prod- 
ucts to the point where they first enter the ordinary 
channels of commerce. Monark Egg Corporation, 
Contract Carrier Application, 44 MCC 15, 18. 


SEPTEMBER 27, 1956 








PUBLIC UTILITIES FORTNIGHTLY 


manufactured products thereof)” as used in 
§ 203(b) (6). The list did not include quick 
frozen fruits and vegetables and dressed 
poultry. 


Bee Determination Case had been initi- 
ated because the Department of Agri- 
culture and other interests had indicated dis- 
satisfaction with the Harwood Case and had 
petitioned the commission for a full-scale in- 
vestigation into the exemption of § 203(b) 
(6). It is to be noted that in the Determina- 
tion Case the commission reversed its de- 
cision in the Harwood Case. 

Probably because of the pressures pre- 
viously mentioned by the new developments 
in the agricultural products area, and the 
new approach to the problem suggested by 
the shift from the channel of commerce prin- 
ciple to the more literal one of examining 
each commodity to determine whether or not 
it could be said to be a manufactured prod- 
uct, attacks were increasingly made on the 
commission findings in an effort to add to 
the list of commodities held to be exempt. 
Two such attacks have culminated in the 
cases which are under discussion here. 

The first of these cases is East Texas Mo- 
tor Freight Lines, Inc. et al. v. Frozen Food 
Express et al., supra, decided April 23, 1956, 
by the U. S. Supreme Court by a 5-4 deci- 
sion. A complaint had been filed with the 
ICC alleging that Frozen Food Express, a 
common carrier by motor vehicle, was and 
had been transporting fresh and frozen meats 
and fresh and frozen dressed poultry with- 
out a certificate of convenience and necessity 
from the commission. It was pleaded in de- 
fense that these operations were within the 
exemption of § 203(b)(6). The Interstate 
Commerce Commission found that the opera- 
tions were not exempt. 

Frozen Food Express brought suit before 
a three-judge district court to set aside the 
commission’s order. The district court sus- 
tained the commission finding with respect to 
fresh and frozen meats but held that fresh or 
frozen dressed poultry are exempt commodi- 
ties. In its decision on an appeal covering the 
dressed poultry only, a majority of the 
Supreme Court agreed with the district court. 
In the opinion the court made no mention 
of fresh and frozen meats but confined its re- 
marks to the question of the status of dressed 


poultry. 
It determined from the legislative history 
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of the Motor Carrier Act that “the exemption 
was lost not by incidental or preliminary proc- 
essing but by manufacturing.” The court 
then goes on to state: 


... Killing, dressing, and freezing a chicken 
is certainly a change in the commodity. 
But it is no more drastic a change than 
the change which takes place in milk from 
pasteurizing, homogenizing, adding vita- 
min concentrates, standardizing, and bot- 
tling. Yet the commission agrees that milk 
so processed is not a “manufactured” prod- 
uct, but falls within the meaning of the 
“agricultural” exemption, (1951) 52 MCC 
511, 551. The commission also agrees that 
ginned cotton and cottonseed are exempt. 
Id., 52 MCC 523, 524. But there is hardly 
less difference between cotton in the field 
and cotton at the gin or in the bale or be- 
tween cottonseed in the field and cottonseed 
at the gin, than between a chicken in the 
pen and one that is dressed. The ginned 
and baled cotton and the cottonseed, as well 
as the dressed chicken, haye gone through 
a processing stage. But neither has been 
“manufactured” in the normal sense of the 
word. The court in Anheuser-Busch Brew- 
ing Asso. v. United States (1908) 207 US 
556, 562, 52 L ed 336, 338, 28 S Ct 204, in 
a case arising under the tariff laws, said: 


... Manufacturing implies a change, but 
every change is not manufacture, and 
yet every change in an article is the re- 
sult of treatment, labor, and manipula- 
tion. But something more is necessary, 
as set forth and illustrated in Hartranft 
v. Wiegmann (1887) 121 US 609, 30 L 
ed 1012, 7 S Ct 1240. There must be 
transformation; a new and different 
article must emerge, “having a distinc- 
tive name, character, or use.” 


In that case imported corks were made 
ready for use in beer bottles by stamping, 
by removal of dust, meal, bugs, and worms, 
by washing and steaming to remove tannin 
and to increase elasticity, and by drying. 
Plainly, the corks were processed. But the 
court held they had not been manufactured 
within the drawback provision of the tariff 
laws. And see Hartranft v. Wiegmann 
(1887) 121 US 609, 615, 30 L ed 1012, 
1014, 7 S Ct 1240; United States v. Dud- 
ley (1889) 174 US 670, 43 L ed 1129, 19 
S Ct 80. 











A chicken that has been killed and 
dressed is still a chicken. Removal of its 
feathers and entrails has made it ready for 
market. But we cannot conclude that this 
processing which merely makes the chicken 
marketable turns it into a “manufactured” 
commodity. 

At some point processing and manufac- 
turing will merge. But where the com- 
modity retains a continuing substantial 
identity through the processing stage we 
cannot say that it has been “manufactured” 
within the meaning of § 203(b) (6). 


USsTICES Burton, Frankfurter, Minton, and 
J Harlan dissented. In the dissenting opin- 
ion, Justice Burton stated: 


For the reasons given by the Interstate 
Commerce Commission, 52 MCC 511, 62 
MCC 646, and its administrative practice 
of over fifteen years, I would sustain its 
interpretation of the act to the effect that 
fresh and frozen dressed poultry, like fresh 
and frozen dressed meats, are not entitled 
to exemption as agricultural commodities. 
No appeal has been taken from that part of 
the judgment which held valid the com- 
mission’s determination that fresh and 
frozen dressed meats are products manu- 
factured from agricultural commodities. 
The commission’s like treatment of poultry 
is not arbitrary or unreasonable. On the 
contrary, there was much evidence before 
the commission which clearly supported its 
decision. Consequently, we should accord 
that decision the weight ordinarily given to 
informed administrative action. We can- 
not say that the order of the commission, 
which held that there is no significant dis- 
tinction between the two, is not an allow- 
able judgment. 


The second case to be considered is Home 
Transfer & Storage Co. v. United States, 
supra. 

In this case a three-judge district court in 
the state of Washington has found that where 
quick frozen fruits were processed before 
freezing by adding sugars and sirups, and 
ascorbic acid in the case of peaches, and quick 
frozen vegetables were processed before freez- 
ing by blanching, and in some instances by 
splitting stalky varieties into two or more 
parts prior to blanching, and after such proc- 
essing and freezing the fruits and vegetables 
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retained essentially the same shape and form 
as before, they remained “agricultural com- 
modities” and not “manufactured products” 
within the exemption in the Interstate Com- 
merce Act of motor vehicles carrying agri- 
cultural commodities, not including manu- 
factured products thereof. 


Wu it is impossible to prejudge the 
exact effect these decisions will have 
on future court decisions and on the conduct 
of carriers themselves, it is obvious that they, 
and particularly the Home decision, could 
lead to a substantial broadening of exempt 
haulage and, therefore, have the converse ef- 
fect of narrowing the area of the domain of 
certificated motor carriers. Of course, it does 
not necessarily follow that the regulated car- 
riers will lose the traffic, but the declaration 
of a commodity to be exempt does tend to 
cause that traffic to be diverted over into the 
domain of the unregulated carrier, and it 
tends to bring about a sometimes not-too- 
gradual reduction in rates and the disruption 
of established rate structures, 

It can also be seen that there has been a 
change from the original and generally ac- 
ceptable concept of aiding the individual 
farmer, to a concept under which a heavy 
volume of what might almost be said to be 
“industrially” produced products can move 
throughout the country without the type of 
rate regulation which has been found to be 
in the public interest in the case of other 
industrially produced commodities, 

Applying hindsight to the problem it can 
possibly be said that, had the regulated 
carriers and the commission been less zealous 
in their efforts to reduce the scope of the 
agricultural exemption, the present situation 
might not be so acute. The agricultural in- 
terests were understandably concerned by the 
rather extreme position taken by the commis- 
sion in the Harwood Case, supra, and an at- 
mosphere of tension was created between the 
regulated carriers and the commission, on the 
one hand, and the agricultural groups, on the 
other. There should be no conflict between 
and among them. 

In conclusion, let me merely observe that 
pending further clarification of this very com- 
plex situation, considerable confusion can be 
expected in the area of agricultural product 
rates and with respect to the operating rights 
of motor carriers. 
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The report of Lawrence L. Stentzel, II, on the irregular air carrier investiga- 
tion by the Civil Aeronautics Board, is being revised by the author for publication 


at a later date. 








Rate Regulation Problems Affecting the Independent 
Gas Producer 


By CARL ILLIG* 


ot attorney for an oil company speaking 
on rate problems of the independent 
gas producer under the Natural Gas Act nat- 
urally feels some resentment at the extraordi- 
nary chain of events through which the pro- 
ducer has been subjected to regulation as 
if he were a public utility. For the purpose 
of this discussion, however, we must accept 
the fact of regulation and the further fact that 
legislation which would have substantially 
alleviated the situation was vetoed by the 
President.? 

At the moment, by virtue of the decision 
in Phillips,’ the independent gas producer is 
a natural gas company as to most of his inter- 
state sales. It must be conceded further that 
the Federal Power Commission has consid- 
erable authority over him. Under § 5 of the 
act it may investigate his rates and charges 
and, if it finds them to be unreasonable, may 
fix the just and reasonable rate. Under § 4 
it can suspend changes in rates when they 
are filed with it by the producer.* 


HE commission’s authority relates to 

both existing and new contracts. It has 
been the practice of gas producers for some 
time to contract for the sale of gas under 
long-term arrangements, usually for twenty 
years, and to provide pricing arrangements 
through the use of escalator clauses designed 
to provide for payment of the market price for 
gas at the time it is delivered. Indeed, the 
commission has encouraged long-term con- 
tracts by requiring that they be shown by 
pipeline companies as a basis for securing 
certificates of public convenience and neces- 
sity.5 But now the producer finds himself un- 
able to collect the prices provided for in his 
sales contracts because of commission action 
undertaking to suspend increases therein as 
changes in rates under § 4. In addition, he 
finds that his base rates are subject to re- 


* Associate general counsel, Humble Oil & Re- 
fining Company. 
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view and reduction under § 5; and that he 
must enter upon rate hearings without the 
benefit of any commission established formula 
or criterion for determining a just and rea- 
sonable rate. Also, the commission, while 
disregarding the price provisions of contracts, 
nevertheless insists that the producer con- 
tinue deliveries, even beyond the contract 
term.® And, finally, the incentive of the pro- 
ducer to enter into new contracts, practically 
destroyed by the fact of regulation, would be 
further restricted by a proposed commission 
regulation which would ban the use of certain 
types of escalator clauses.” 


§ ge more important rate problems of the 
independent producer are indicated by 
this enumeration. In view of time limitations 
I will deal with two of these—the suspension 
of contract rates and the restriction on the 
use of escalator clauses—rather briefly, leav- 
ing for a fuller discussion the more impor- 
tant problem relating to the absence of any 
formula or criterion for determining a just 
and reasonable rate. 

The commission’s asserted authority to 
suspend price increases provided for in ex- 
isting contracts has caused producers irrep- 
arable losses, since the commission lacks 
authority to make a rate order retroactive.® 
Thus, even though the commission after hear- 
ing might find the contract price to be just 
and reasonable, it has no means of allowing 
the producer to recoup amounts lost during 
the suspension period. By what logic it can 
be argued that the series of prices obtaining 
in periods subsequent to June 7, 1954, un- 
der an indivisible long-term contract are 
“changes” in rates has not been made clear. 
Several producers have appealed to the courts 
from commission suspension orders, urging, 
in support of their position, the recent deci- 
sions by the Supreme Court of the United 
States in the Mobile and Sierra cases.° These 
cases set forth the principle that the design 





a a a 





of the Natural Gas Act (and of the com- 
parable Federal Power Act) is that rates may 
be established initially by the parties through 
contract and when so fixed are subject to re- 
view by the commission only after hearing. 


it will be remembered that the commission 
in its orders of the 174 series required 
independent producers to file their contracts 
as rate schedules but at the same time pur- 
ported to classify price increases provided 
for therein as “changes” in rates. If the Mo- 
bile principle is applicable here, the commis- 
sion will be unable to modify contracts 
through the suspension procedure. Its sus- 
pension power would then be limited to cases 
where both parties actually agreed to a change 
in the filed rate and such change is filed with 
the commission. Unfortunately, the court of 
appeals for the fifth circuit, in a 2-to-1 de- 
cision, has held that commission suspension 
orders issued without a hearing are not re- 
viewable and has thus refused to pass on the 
merits of this position." The court’s position 
on reviewability is in conflict with that of 
other circuits and, if allowed to stand on re- 
hearing, a review will be sought of the Su- 
preme Court of the United States.” 


which would ban certain escalator clauses 
in new contracts, relates only to two types 
—a clause wherein the producer’s rate is re- 
lated to price indices or the pipeline rate, and 
the favored nation type wherein the produc- 
er’s rate is related to higher prices under 
new contracts.!* It is the producer’s view 
that this regulation would be unlawful under 
the Mobile and Sierra doctrine and unwise 
in so far as long-range consumer interests 
are concerned. Obviously, if it is the design 
of the Natural Gas Act that the parties should 
fix their rates initially by contract, it is not 
within the province of the commission to 
tell them how to write their contracts. Cer- 
tainly the incentive to enter into new con- 
tracts, which has been practically destroyed 
by the fact of regulation, will be further re- 
stricted by any additional impairment of the 
freedom to contract. Moreover, such a re- 
striction is unnecessary in view of the com- 
mission’s broad review powers under § 5. 
The greatest difficulty confronting produc- 
ers, however, is the absence of any commis- 
sion-established formula or criterion to be 


‘lea commission’s proposed regulation, 
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employed in determining a just and reason- 
able rate. This is a frustrating circumstance, 
especially to those producers who have rate 
cases before the commission or which will 
soon be heard. However, it is recognized 
that the commission has had a real problem. 
The Natural Gas Act was designed to apply 
to interstate pipeline companies and not to 
independent producers and the commission 
has undertaken to regulate producers only 
because required to do so as a result of the 
decision in Phillips. It is understandable, 
therefore, that it should have genuine diffi- 
culties in attempting to apply the rate pro- 
visions of the law to producers, the charac- 
ter of whose business and whose risks are 
altogether different from those of pipeline 
companies, 


ONG ago it was determined in the Hope 
Case that in fixing rates the commission 
is not restricted to any single formula, but 
might use any method it should choose so 
long as certain constitutional standards are 
observed.'* Acting under this mandate, which 
is considered to be an abandonment of the 
doctrine of Smyth v. Ames, the commission 
in its regulation of pipeline companies has 
used the prudent investment method which 
allows the company to recover its operating 
costs, including taxes, plus a return on its 
original investment, less depreciation, rang- 
ing between 54 and 6} per cent per annum.!® 
The prudent investment method, however 
workable it may be as to the transportation 
operations of pipeline companies, is wholly 
unsuited to producing operations. Shortly be- 
fore the decision in Phillips, the commission 
recognized this fact and in Re Panhandle 
Eastern Pipe Line Company departed from 
this method as to gas discovered and pro- 
duced by a pipeline company and allowed the 
company, in lieu of its cost and a return on 
investment, to receive the weighted average 
field price for its gas delivered into the trunk 
line.’ Significantly, the commission found 
that use of the rate base method would re- 
quire Panhandle to give its gas away and, 
by discouraging exploration and develop- 
ment, would be prejudicial to the ultimate 
interest of consumers. The commission fol- 
lowed this decision in Re El Paso Natural 
Gas Company.!8 
Time does not permit me to make the 
necessary comment on the inapplicability 
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of even the weighted average price method to 
the independent producer. In passing, how- 
ever, it should be noted that, though it is 
probably to be preferred to the rate base ap- 
proach, this method considers prices at which 
gas is moving under old contracts signed un- 
der distress conditions and therefore in many 
cases would amount to a price freeze at below 
the current market. Obviously, therefore, it 
is not designed to secure continuing gas sup- 
plies for consumers. 

Upon becoming natural gas companies in 
1954, independent producers sought to have 
the commission establish rate-making prin- 
ciples which would take into account the 
realities of their operations. The commis- 
sion on November 17, 1954, opened its Docket 
No. R-142 dealing specifically with the sub- 
ject and holding the choice of methods to be 
necessary to a determination of reasonable 
rates.!9 It invited written comments and 
heard oral argument from representatives of 
the industry. But over twelve months later 
it terminated the proceedings without adopt- 
ing a method or formula, indicating that this 
would have to come through a consideration 
of individual cases.”° 

Instead, it chose a certificate proceeding, 
Re Cities Service Gas Co. et al.,”4 to indicate 
some of the types of data it thought appro- 
priate for consideration in a producer’s rate 
case. These included (1) evidence of arm’s- 
length bargaining, (2) area or field prices, 
both inter- and intrastate, (3) circumstances 
surrounding execution of the contract, (4) 
current market value of the gas, and (5) com- 
parative prices of competitive fuels in the 
area of the sale and at the point of ultimate 
consumption. 


7. commission, however, did not indi- 
cate what significance should be attrib- 
uted to any of these factors, and the commis- 
sion staff has found one reason or another 
for urging that little, if any, weight should 
be accorded each of them. 

It is against this background that the regu- 
latory process has gone on. Over $18,000,000 
in annual producer rate increases have been 
suspended, resulting in substantial and irre- 
coverable losses of revenue.” A substantial 
number of cases have gone to hearing with 
producers remaining in the dark as to the 
burden which they are required to meet. 

Up to now only three commission decisions 
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have been rendered in rate cases. In Re 
Davidor & Davidor,”* a § 4 case decided on 
February 3, 1956, the producer was held to 
have justified a rate increase from 5.2 to 10 
cents per Mcf provided for in a contract with 
Cities Service Gas Company for gas deliv- 
ered in Oklahoma by testimony showing that 
no contracts had been negotiated in the area 
at a price of less than 10 cents in over a year 
and through certain data showing the cost 
of service for deliveries from the two wells 
involved. The commission commented that 
it did not regard the cost figures as being 
an infallible indicator of a just and reason- 
able rate and also said that the fact that a 
9 per cent rate of return would produce the 
10-cent price “may well be nothing more than 
coincidence.” 


peal following Davidor came a deci- 
sion in the Wunderlich Case,2* wherein 
an identical price increase was held to be 
justified in part on a cost showing. Wunder- 
lich’s presentation included an allocation of 
the cost of operating its natural gas plant be- 
tween residue gas and extracted liquids, which 
showed that its residue gas cost more than it 
received from the sale. Wunderlich also 
showed prices being received for residue gas 
by other independent producers in the area. 
Pointing out that Wunderlich was “not pri- 
marily an independent producer,” since it 
bought casinghead gas at the wellhead, the 
commission approved the price increase but 
said it was not passing “on the question of 
whether evidence of the character now be- 
fore us would in any other case substantiate 
a given rate as just and reasonable.” 

In Re Christie, Mitchell & Mitchell,” a 
hearing examiner held that a producer in a 
§ 4 proceeding had justified a price increase 
from 6 cents to 10 cents per Mcf for gas 
sold to Cities Service Gas Company in Okla- 
homa by evidence showing that 10 cents was 
the “going” rate and by elaborate cost data 
which indicated that a 10 per cent return on 
investment would support the rate. Though 
no exceptions were filed, the commission re- 
viewed the decision and affirmed it, repeat- 
ing its earlier statement in Davidor that field 
prices and arm’s-length bargaining would not 
alone suffice to sustain a rate. 


N contrast to these cases are a number of 
other cases, including Re Union Oil Co. 
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of California*® and Re Sun Oil Co. et al.,?” 
wherein producers have sought to justify price 
increases under existing contracts or arrived 
at through contract renegotiations without a 
showing of cost. Here the producers pre- 
sented evidence showing the arm’s-length 
character of the contracts, area or field prices, 
prices of competing fuels in the area of pro- 
duction and at the point of consumption, and 
in some instances economic testimony regard- 
ing the inapplicability of the cost concept to 
producers’ prices. Of these presentations, 
only that involving Union Oil Company has 
reached the point of decision, a hearing ex- 
aminer having ruled that the increase in- 
volved, being from 8.797 cents to 16 cents 
per Mcf, plus l-cent tax reimbursement in 
each case, arrived at in a contract renegotia- 
tion, was not shown to be justified. The de- 
cision has been appealed and the matter is 
now before the commission. Recently, re- 
argument in this proceeding has been ordered, 
giving the issue unusual significance, 


HE staff has been unduly critical of the 

evidence offered by the producers in this 
latter series of cases. Thus, it has urged that 
prices charged by others are not competent 
evidence because such prices were not ap- 
proved by the commission, that prices ac- 
cepted by the commission in certificate pro- 
ceedings are not competent evidence of the 
reasonableness of prices in the particular pro- 
ducing area, and that a record will not sus- 
tain a rate as just and reasonable where the 
applicant has not shown a “need for increased 
revenues.“ In brief, it seems to be the 
staff’s position that only by showing cost of 
service can a producer justify a rate. 

The latest development is the institution 
by the commission of investigations of the 
books and records of a number of producers 
preparatory to hearing.*® Though these in- 
vestigations, which at the moment relate only 
to costs and field prices, have been initiated 
as a part of the proceedings in particular 
dockets, it would appear that it is the staff’s 
intention to attempt a merger of all rate mat- 
ters of each such producer in a single hear- 
ing. Just what will be done with the numerous 
interveners in the merged proceedings is not 
clear. 

Noteworthy in this connection is the fact 
that on June 26, 1956, the commission re- 
sumed hearings in the rate aspects of the 
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Phillips Case, following an extended exami- 
nation of the books of Phillips.2° Thus far, 
the staff has introduced certain field price 
data and exhibits designed to develop the cost 
of service for Phillips’ gas operations. Evi- 
dence from Phillips will be received at a 
later date. 


I SHOULD add at this point that the commis- 
sion’s troubled approach to the problem 
under discussion has not been aided by the 
courts. On appeal of the Panhandle Case, the 
court of appeals for the District of Columbia 
reversed, holding that the commission cannot 
allow the fair field price to a pipeline pro- 
ducer without a showing of what the rate 
would be based on the cost of service, saying 
that costs must be shown for comparison 
with, or as a point of departure from, any 
other method of rate making empioyed.*! The 
court also held that the commission must 
require that revenues from liquids extracted 
from the wet gas be credited against the cost 
of gas operations. The commission, in seek- 
ing a review of the case by the Supreme 
Court, has ably pointed out that on the first 
point the decision is squarely in conflict with 
the Hope Case and that on the second it ex- 
tends jurisdiction to natural gasoline extrac- 
tion, a wholly different business. However, 
while the Solicitor General authorized the 
filing of a petition for certiorari, he did not 
sign it. 

Thus, the commission is now in the posi- 
tion, on the one hand, of seeking to set aside, 
and at the same time reviewing rate cases 
in the light of whether they meet the require- 
ments of, the circuit court opinion in the 
Panhandle Case.** 


ust when will a solution of this problem 

be forthcoming? While I will not assay 

the role of a prophet, I can at least offer some 
suggestions as to what should be done. 

At the outset it is necessary that the Su- 
preme Court review the Panhandle Case and 
reject the opinion of the circuit court as con- 
trary to the Hope Case and at variance with 
the realities of regulation as applied to in- 
dependent producers, 

Next, the commission should reject the 
cost approach both in itself and as a point of 
comparison or departure as unreliable and 
unworkable. There are a number of reasons 
why it should do this, 
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First, and perhaps basically, the costs of 
one individual or company in finding and 
producing gas have little relation to the value 
of the commodity to society. One company 
may spend huge sums in locating a very small 
reserve while another might spend a rela- 
tively small amount in locating a sizable re- 
serve, What a purchaser should pay for the 
gas sold by either should have nothing to do 
with the many factors which contribute to 
success or lack of it in such a hazardous, 
risky business. 


pein natural gas is not generated as is 
electric energy but is found, so that much 
of all exploration effort goes for nothing, re- 
sulting in wasted effort and dry holes, Yet 
expenses of this kind are formidable and must 
be taken into account as are other costs. 

Third, oil and gas are usually found to- 
gether and no one has been able to devise a 
method for ascertaining the cost of one of 
such joint products which is generally ac- 
ceptable. The only expedient is to make as- 
sumptions or provide a basis of allocation 
which is more or less arbitrary. Ascertaining 
costs under such circumstances can never be 
accurate. 

Fourth, the use of cost will produce what 
the late Justice Jackson referred to as “de- 
lirious results.” Since costs and investments 
for producers vary, the price of gas for each 
producer will be different even though each 
is permitted the same rate of return on his in- 
vestment. This will create problems between 
sellers and also between buyers. All the 
buyers will naturally want to buy the low- 
priced gas and none will want the high-priced 
gas, and the commission will be forced to 
allocate supplies. Moreover, each producer 
will want to channel his low-priced gas into 
local, nonregulable sales. 

Finally, the commission should solve its 
rate-making problems as to independent pro- 
ducers by reference to the economic principles 
applicable to a competitive industry. 

Even the cost approach recognizes that the 
ultimate price or rate must be such as to 
attract capital so that supplies will be kept 
in balance with demand, The competitive 
market price reflecting bargains between will- 
ing buyers and sellers with real alternate 
offers is the economic principle which, in the 
past, has met these objectives and therefore 
will satisfy the concept of a just and reason- 
able rate simply and directly and with due re- 


SEPTEMBER 27, 1956 


gard to consumer interests.** Any price high- 
er than the competitive market price will re- 
sult in surpluses. A lower price will result 
in shortages and lead to rationing. The com- 
petitive market price is not without its re- 
lation to costs, but the relation is to average 
industry costs, so that efficient producers are 
rewarded and the less efficient are offered 
the challenge to improve efficiency or drop 
out of the picture, 

This simple approach is clearly applicable 
in the situation of independent producers, 
since there is ample evidence that the gas- 
producing industry is highly competitive. 
Why then should the commission go through 
the arduous process of attempting to deter- 
mine costs and to find or discover a rate of 
return which will attract capital when the 
competitive market does this every day and 
with greater accuracy? Why is it necessary 
or desirable to substitute the commission’s 
judgment of a reasonable price or rate when 
the answer is to be found in the analysis of 
numerous transactions of many buyers and 
sellers in a market where there is workable 
competition ? 


iw the commission is not permitted to adopt 
such an economic principle or, if per- 
mitted, does not do so and attempts to use 
the cost approach, difficulties and frustrations 
which will defy the wisdom of Solomon will 
result, It has long been known, however, that 
natural gas has been selling for prices at 
which it has not borne its full share of petro- 
leum costs, and if these costs are fully recog- 
nized there is every reason to believe that 
much higher field prices for natural gas than 
those now prevailing can be justified. 

To reach this result, however, involves the 
acceptance of a method of allocating explora- 
tion and producing costs and investments be- 
tween oil and gas on some fair basis, such as 
thermal content, which does not subsidize gas 
consumers at the expense of oil; the full 
recognition of total exploration costs as cur- 
rent expenses; a fair and realistic treatment 
of tax provisions, such as those relating to 
depletion and intangible development costs, 
so as to retain these benefits for the producer 
for whom they were intended by Congress; 
an equitable basis for ascertaining the cost of 
producing casinghead gas should sales there- 
of be held subject to the commission’s juris- 
diction ; and the allowance of a rate of return. 











on investment which will reflect the degree 
of risk involved in the operation. 


i does not permit me to comment 
upon the complexities involved in each 
of these and similar undertakings, It is easy 
to see, however, how arbitrary ideas of what 
might be equitable and proper might be con- 
fiscatory in so far as the producer is con- 
cerned, 

One comment in connection with the rate 
of return on investment seems appropriate. 
If the commission allows a rate of return 
which is lower than that which reflects the 
risk involved in the operation, the result 
might not be reflected immediately in gas 
supplies since current commitments would be 
sufficient over the short range. But ultimately 
there would be shortages and lagging dis- 
coveries. In a business where only one out 
of every nine exploratory wells finds any- 
thing, the rate of return will clearly have to 
be much higher than that employed in pub- 
lic utility proceedings or in those independent 
producer cases which have already reached 
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the commission. Certainly the 9 and 10 per 
cent rates of return referred to in the Dav- 
idor and Christie cases, respectively, are un- 
realistic and would not spur the search for 
new reserves. 

In view of these considerations, it is easy 
to understand why individual commissioners 
on a number of occasions have expressed 
themselves against the employment of the 
cost approach in the regulation of independ- 
ent producers, It is hoped that more experi- 
ence and understanding of the complex busi- 
ness in which the producer is engaged will 
enable the commission itself to reach this 
conclusion. 


gir foregoing is a capsule statement of 
some of the producers’ rate problems. 
It is a picture which presents genuine diffi- 
culties both in law and in administration. It 
is typical, however, of other problems of our 
time brought on by decisions of the Supreme 
Court setting forth new national policies or 
construing statutes beyond their intended 


scope. 
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1 For a description of these events see Baker and 
Illig, “Natural Gas Supplies for Tomorrow,” 19 
Law and Contemporary Problems 361 (1954). 

2102 Congressional Record 2524 (1956). It is 
significant that this legislation was vetoed on 
grounds wholly apart from its merits. 

$ Phillips Petroleum Co. v. Wisconsin (1954) 
347 US 672, 3 PUR3d 129. 

4 Section 4(a) [15 USCA § 717c(a)] of the act 
provides: “All rates and charges made, demanded, 
or received by any natural gas company for or in 
connection with the transportation or sale of nat- 
ural gas subject to the jurisdiction of the com- 
mission, and all rules and regulations affecting or 
pertaining to such rates or charges, shall be just 
and reasonable, and any sucii rate or charge that 
is not Just and reasonable is declared to be un- 
lawful.” 

Section S(a) [15 USCA § 717d(a)] of the act 
provides: “Whenever the commission, after a hear- 
ing had upon its own motion or upon complaint of 
any state, municipality, state commission, or gas- 
distributing company, shall find that any rate, 
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charged, or collected by any natural gas company 
in connection with any transportation or sale of 
natural gas, subject to the jurisdiction of the com- 
mission, or that any rule, regulation, practice, or 
contract affecting such rate, charge, cr classification 
is unjust, unreasonable, unduly discriminatory, or 
preferential, the commission shall determine the 
just and reasonable rate, charge, classification, rule, 
regulation, practice, or contract to be thereafter 


_— and in force, and shall fix the same by 
order 

5 E.9., Re Northern Nat. Gas Co. Opinion No. 
230, June 24, 1952, 94 PUR NS 485; Opinion No. 
230-A, Oct. 28, 1952. 

6 Presiding Examiner Purdue’s decision, issued 
June 15, 1955, in Re J. M. Huber Corp., at Docket 
Nos. G-3038 et al., affirmed by commission order 
issued October 6, 1955; Presiding Exaininer Marsh’s 
decision, issued September 20, 1955, in Re Skelly 
Oil Co. et al., at Docket Nos. G-5380 et al. See 
also proceedings on petition to review the com- 
mission’s action in J. M. Huber Corp. v. Federal 
Power Commission (CA3d) No. 11,799, which is 
consolidated with J. M. Huber Corp. v. Federal 
Power Commission (CA3d) No. 779, an appeal from 
the decision in Federal Power Commission v. i? 
casa ee (DC NJ 1955) 10 PUR3d 1, 133 F 
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7 Notice of Proposed Rule Making, issued April 
4, 1956, at Docket No. R-153. 

8 Federal Power Commission v. Hope Nat. Gas 
Co. (1944) 320 US 591, 618, 51 PUR NS 193; Hope 
Nat. Gas Co. v. Federal Power Commission (CA4th 
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(CA4th 153) 98 PUR NS 474, 201 F2d 568, 571. 
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eral Power Commission v. Sierra Pacific Power 
Co. (1956) 350 US 348, 12 PUR3d 122. 

10 The Supreme Court in the Mobile Case said: 
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“In construing the act, we should bear in mind that 
it evinces no purpose to abrogate private rate con- 
tracts as such. To the contrary, by requiring con- 
tracts to be filed with the commission, the act 
expressly recognizes that rates to particular cus- 
tomers may be set by individual contracts. ... the 
Natural Gas Act permits the relations between the 
parties to be established initially by contract, the 
protection of the public interest being afforded by 
supervision of the individual contracts, which to 
that end must be filed with the commission and 
made public.” (12 PUR3d at p. 116.) 

Referring to §§ 4(d) and (e) and 5(a), the court 
said: “These sections are simply parts of a single 
statutory scheme under which all rates are estab- 
lished initially by the natural gas companies, by 
contract or otherwise, and all rates are subject to 
being modified by the commission upon a finding 
that they are unlawful.” (Italics supplied.) (12 
PUR3d at p. 117 

11 Humble Oil & Refining Co. v. Federal Power 
Commission (CASth) No. 15,704, June 30, 1956. 
See also the simultaneously issued opinions in: 
Union Oil Co. of California et al. v. Federal Power 
Commission (CASth) No. 15,461; Stanolind Oil & 
Gas Co. v. Federal Power Commission (CASth) 
No. 15,627; Hunt Oil Co. v. Federal Power Com- 
mission (CASth) No. 15,799; 

12See Mississippi River Fuel Corp. v. Fed- 
eral Power Commission (CA3d 1953) 99 PUR NS 
26, 202 F2d 899, certiorari denied (1953) 345 Us 
988; Algonquin Gas Transmission Co. v. Federal 
Power Commission (CAIst 1953) 98 PUR NS 462, 
201 F2d 334; Atlantic Seaboard Corp. v. Federal 
Power Commission (CA4th 1953) 98 PUR NS 474, 
201 F2d 568; and Phillips Petroleum Co. v. Fed- 
eral Power Commission (CA10th 1955) 11 
PUR3d 1, 227 F2d 470. 

13 This rule-making proceeding was initiated by 
the commission on April 6, 1956, at its Docket No. 
R-153. The commission has proposed modification 
of its regulations so as to ban acceptance, for filing 
as rate schedules, of contracts containing provision 
for adjustment of the sellers’ price by reason of 
“(a) escalator clauses based on price indices or 
changes in the price received by the purchaser upon 
resale, or (b) the payment or offer of payment of 
higher prices by the purchaser or other purchasers 
in the same or other producing areas to the same 
or other sellers.” 

14 Federal Power Commission v. Hope Nat. Gas 
Co. (1944) 320 US 591, 51 PUR NS 193. The court 
in this case said: “We held in Federal Power Com- 
mission v. Natural Gas Pipeline Co. of America 
(1942) 315 US 575, 42 PUR NS 129, 86 L ed 1037, 
62 S Ct 736, supra, that the commission was not 
bound to the use of any single formula or combina- 
tion of formulae in determining rates.” 

15 (1898) 169 US 466. 

16 Jn electric rate cases, the commission has al- 
lowed a rate of return as low as 53 per cent. Safe 
Harbor Water Power Co. v. Federal Power Com- 
mission (CA3d 1949) 84 PUR NS 344, 179 F2d 
179, certiorari denied (1950) 339 US 957. 

Generally, in pipeline cases, the commission al- 
lowed a 6 per cent rate of return until 1953, when 
it held 63 per cent to be fair and reasonable for 
United Fuel Gas Company, Docket Nos. G-1781 
et al. Opinion No. 258, 100 PUR NS 405. 
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In rejecting the staff’s proposal of a 6 per cent 
rate of return for United Fuel, the commission 
said that this “would make little or no allowance 
beyond the bare-bones cost of money to United 
Fuel and the Columbia system.” (100 PUR NS at 
p. 424.) 

In departing in this case from its previous 6 per 
cent pattern, the commission concluded that “While 
a return equal only to the strict historical cost of 
capital may be legally defensible as nonconfiscatory, 
it seems evident, in the circumstances of this case, 
that 6 per cent would exceed the cost of capital by 


~so little, if at all, as to be less than reasonable.” 


(100 PUR NS at p. 426) Cf., Re Ohio Fuel Gas 
Co. Docket Nos. G-1786 et al. Opinion No. 273, 
July 26, 1954; Re Home Gas’ Co. et al. Docket 
Nos. G-1966 et al. Opinion 272, July 2, 1954. 

17 Re Panhandle Eastern Pipe Line Co. Opinion 
No. 269, April 15, 1954, 3 PUR3d 396. 

18 Re El Paso Nat. Gas Co. Docket No. G-2018, 
Opinion No. 278, Nov. 26, 1954. 

19 This order stated in connection with the fixing 
of rates to be charged by independent producers: 


Necessary to a determination of the rates per- 
mitted by the Natural Gas Act to be made, de- 
manded, or received by a natural gas company 
is the choice of methods to be used in determining 
“i just and reasonable rate for any particular 
sale. 


aie Order issued December 1, 1955, Docket No. 

21 Order denying rehearing issued January 13, 
1956, in Re ny Service Gas Co. et al, Docket 
Nos. G-2569 et al. 

22 The commission’s letter report of May 4, 1956, 
to Senator Gore indicates that 191 cases involving 
annual increases (not including state tax increases) 
of $18,737,482 have been suspended. See Footnote 
20; also, dissenting opinion of Judge Brown, Mag- 
nolia Petroleum Co. v. Federal Power Commission, 
No. 15,320 et al. June 30, 1956. At least 5/12’s (five 
months’ maximum suspension period) of this, so far 
as any commission remedy is concerned, is an ir- 
retrievable loss to producers even though the com- 
mission ultimately approves the increased rate. Since 
the commission gives no reason for its actions, it 
is impossible for producers to determine the basis 
on which suspensions are made. 

28 See order reversing initial decision of presid- 
ing examiner and approving rate increases issued 
March 22, 1956, in Re Davidor & Davidor, Docket 
No. G-8550. 

24Sce Presiding Examiner Kelly’s decision, is- 
sued February 16, 1956, in Re Wunderlich _Develop- 
ment Co. Docket No. G- 3940. The commission af- 
firmed. The commission’s order modifying and 
affirming this decision was entered March 19, 1956, 
in the same docket. 

25 See Presiding Examiner Simpson's decision, 
issued April 25, 1956, in Re Christie, Mitchell & 
Mitchell, Docket No. G-3669. 

26 Presiding Examiner Zwerdling’s decision, is- 
sued May 2, 1956, in Re Union Oil Co. of Cali- 
fornia et al. Docket Nos. G-4331 et al. 

27 Docket Nos. G-8288 et al. 

28 As indicated supra, in each of the first three 
cases decided by presiding examiners—Davidor, 
























































CEE RT RITA SPR NTT PTE TS RIOT YOR OS 








——— -— . 





Re FR RRR RI 








Wunderlich, and Christie—the independent pro- 
ducer had presented some character of cost data, 
among other materials. All increases were allowed. 

In the only other case reaching a decision—Union 
—there was a studious effort by the producer to 
avoid adducing any cost data. Union’s increase was 
disallowed and the case is now pending before the 
commission. Hearings have been concluded and 
briefs filed in a number of other independent pro- 
ducer cases which are now pending decision. These 
include notably: Re Forest Oil Corp. Docket No. 
G-5510; Re Delhi-Taylor et al. Docket Nos. 
G-6504 et al.; Re Crow Drilling Co. et al. Docket 
Nos. G-6622 et al.; Re Sun Oil Co. et al. Docket 
Nos. G-8288 et al.; Re Orange Grove Oil & Gas 
Corp. et al. Docket Nos. G-8518 et al.; and Re 
Stanolind Oil & Gas Co. et al. Docket Nos G-8697 
et al. 

At the end of June, hearings were under way, 
or had been scheduled, in 12 cases, each involving 
one or more independent producers. 

Generally, the independent producers have re- 
frained from introducing evidence respecting cost. 
In addition to the three exceptions referred to 
above, three other exceptions merit note: Re A. W. 
Gregg et al. Docket Nos. G-8993 et al.; Re Tide- 
water Associated Oil Co. Docket No. G- 9932; and 
Re Southern Production Co. Docket No. G-9447. 

Excepting those cases where cost data were ad- 
duced, the commission staff has, without exception, 
uniformly opposed the increase in rates involved. 
At the same time, apart from cost, the staff has 
offered no suggestion as to a method or formula 
by which, in its opinion, the commission might 
properly determine reasonable rates for an inde- 
pendent producer. Indeed, in response to the con- 
tention that the commission should indicate the 
formula or criterion to be employed, the staff as- 
serted: “Such lamentations ordinarily would war- 
rant no recognition or reply since they are pitched 
to the ear of sympathy and not aimed at the realm 
of reason.” Re Sun Oil Co. et al. Docket Nos. 
G-8288 et al., filed April 23, 1956, p. 15. 

Staff briefs have consistently denied any proba- 
tive value of evidence of current rates at which gas 
is being sold. They have characterized suspended 
rates as being “suspect” and other rates as being 
“equally suspect” since they have not been tested 
in any “valid” manner. Staff memorandum, Re Sun 
Oil Co. et al. Docket Nos. G-8288 et al., filed 
Sept. 30, 1955, p. 22. 

Similarly, the staff has claimed a lack of justifica- 
tion where, in its opinion, there was no evidence 
to show that the increase is necessary to assure 
“financial well-being,” or where the staff consid- 
ered there had been no demonstration of a need for 
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“increased revenues.” Staff memorandum, Re Union 
Oil Co. of California et al. Docket Nos, G-4331 
et al., filed Oct. 10, 1955, p. 17; staff brief, Re 
Delhi-Taylor Oil Corp. et al. Docket Nos. G-6504, 
filed May 14, 1956, p. 10. The staff has been equally 
unimpressed by comparative price data, compara- 
tive fuel price data, exploratory drilling data, data 
showing impact on purchaser, and other evidence 
designed to show that market price is just and rea- 
sonable. See: e.g., staff —e Re Forest Oil Corp. 
Docket Nos. G-5510 et al. 

29 See orders issued on January 27, 1956, in each 
of the following dockets: Re The Chicago Corp. 
et al. Docket Nos. G-9277 et al.; Re Alfred C. 
Glassel, Jr. Docket Nos. G-9278; Re Stanolind 
Oil & Gas Co. Docket No. G-9279; Re Western 
Nat. Gas Co. Docket No. G-9281; Re Altex Corp. 
Docket No. G-9282; Re Atlantic Refining Co. et al. 
Docket Nos. G-9283 et al.; Re Ralph E. Fair, 
Docket No. G-9285; Re Gillring Oil Co. Docket 
No, G-9286 ; Re Humble Oil & Refining Co. Docket 
Nos G-9287 et al.; Re C. V. Lyman, Docket No. 
G-9289; Re Nueces Co. Docket No. G-9290; Re 
Sinclair Oil & Gas Co. Docket Nos. G-9291 et al. 

In addition to these, general rate investigation 
orders were issued 6n June 19, 1956, with respect 
to two suppliers of American Louisiana Pipe Line 
Company, Re British-American Oil Producing Co. 
Docket No. G-10615, and Re Kerr-McGee Oil 
Industries, Inc. Docket No. G-10616. Similar 
orders were issued on July 24, 1956, with respect 
to two suppliers of Texas Gas Transmission Cor- 
poration, Re Union Oil Co. of California, Docket 
No. G-10783, and Re California Co. Docket No. 
G-10784. 

80 Re Phillips Petroleum Co. Docket No. G-1148. 

81 City of Detroit v. Federal Power Commission 
(CA DC 1955) 11 PUR3d 113, 230 F2d 810. 

82 In Re Davidor & Davidor, supra, the commis- 
sion observed that the record therein seemed to 
satisfy the requirement of the City of Detroit Case 
that the rate base method be used as a basis of 
comparison with rates proposed under another theory 
or method. In affirming the examiner’s decision in 
Re Christie, Mitchell & Mitchell, the commission 
repeated its earlier statement in Davidor that field 
prices and arm’s-length bargaining would not alone 
suffice. 

88 In utilizing this principle, the commission should 
recognize contract prices as prima facie valid, ad- 
justing them only when, after hearing, they are 
found to exceed the competitive market price in the 
producing area. The concept of competitive market 
price must, of course, take into account and allow 
higher prices than may exist at any one time. 





FPC Problems in Gas Regulation 


By WILLARD W. 


[ is an honor to appear before the distin- 
guished members of this section to dis- 
cuss any phase of utility law. Nevertheless, 


*General counsel, Federal Power Commission, 
Washington, D. C 


GATCHELL* 


I have a feeling of inadequacy in attempting 
to say something which will at once be in- 
formative and interesting and yet not so tech- 
nical that it loses its value. Many of the mem- 
bers of this section are far more familiar 
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than I with the problems of rate regulation 
facing the natural gas industry. However, 
since there may be a few members repre- 
senting that large group of so-called inde- 
pendent producers of natural gas who are 
still hesitant to accept the cordial regulatory 
hospitality of the Federal Power Commis- 
sion, I welcome an opportunity to state some 
of the things which are troubling the com- 
mission’s staff. 

While general practitioners may not be 
familiar with all phases of the Federal Power 
Act, the Natural Gas Act, or the Adminis- 
trative Procedure Act, that is no handicap. 
As will be apparent from the opinions ex- 
pressed during the section meetings this 
week, there is considerable divergence of 
views among those who are real experts in 
this field, as well as among those of us who 
are seeking enlightenment. Perhaps enlight- 
enment will come after the disagreements are 
settled. And in any event further discussion 
should be helpful. 


HE independent producers who were 

brought under the Natural Gas Act by 
the Supreme Court decision of June 7, 1954, 
in Phillips Petroleum Co. v. Wisconsin, 347 
US 672, 3 PUR3d 129, by all means should 
seek to understand a little of the organiza- 
tion and history of the Federal Power Com- 
mission, in addition to seeking an under- 
standing of the complexities of the Natural 
Gas Act and the commission’s regulations 
under that statute. Although the analogies 
are not precise, there are many points of 
similarity between the jurisdictional opera- 
tions of independent producers and those of 
hydroelectric power developers, interstate 
electric companies, and interstate natural gas 
pipeline companies. I shall try to point out 
some of the similarities and to suggest some 
significant factors which may have a bearing 
upon the present problems here under dis- 
cussion, as well as to suggest one phase where 
similarities are not present. 

The commission makes its staff available 
for consultation by those companies which it 
regulates and by those who are directly or 
indirectly interested in the regulation for 
which it is responsible. It encourages infor- 
mal discussions in the expectation that by an 
exchange of information time may be saved 
in processing cases and in hearings, as well 
as promoting the public interest, which is the 
primary purpose of the regulation. 
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F gn orcesinigls lawyer is not a potential 
adversary in administrative proceed- 
ings, but is a public servant seeking to assist 
fairly and objectively in discharging certain 
responsibilities. We frequently give inter- 
pretative and other assistance to those who 
are subject to the federal statutes under 
which the Federal Power Commission has 
responsibilities, or to others who are affected 
by jurisdictional actions of companies or of 
the commission. Our primary responsibility, 
of course, is to advise the members of the 
Federal Power Commission, who alone can 
speak for that agency, but our public rela- 
tions are important for many reasons, and 
the assistance of the staff is frequently 
sought by those who are unfamiliar with our 
practices. 

Especially during the past two years, the 
staff has had many conferences with inde- 
pendent producers, some of whom were seek- 
ing rate increases or had other rate prob- 
lems. While, of course, the commission alone 
can give any final answer, the staff confer- 
ences frequently are not only helpful to the 
parties making the inquiries but to the staff 
in clarifying problems and evaluating diff- 
culties. The staff observations, of course, are 
merely the views of the staff and cannot be 
taken as the views of the commission. Also, 
I might add that there is considerable doubt 
as to any advantage in quoting the commis- 
sion’s general counsel. 

It is when we turn to the past history of 
the commission that we may have some in- 
dication of the course of ultimate decisions 
in the future. This is not to say that the com- 
mission will or should perpetually and slav- 
ishly follow any certain course of action or 
doctrine, but rather that past decisions have 
been useful and have demonstrated the neces- 
sity for flexibility in commission determina- 
tions in order that the events of a particular 
time may be placed in proper relationship to 
the statutes under which the commission acts 
and to the economic factors which so in- 
timately affect and are affected by the com- 
mission’s policy decisions. 


ta interest in prior commission de- 
cisions on rate questions has been dem- 
onstrated not only by the number of court 
reviews sought, but by the number of 
scholarly law review articles which have ap- 
peared during the past few years. I will re- 
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fer to a few of these merely to furnish some 
source material for those who are interested. 
The 1954 summer issue of Duke University 
Law and Contemporary Problems (Vol. 19, 
No. 3) ; the current issue of the Cornell Law 
Quarterly (Vol. 41, No. 3), and the June 
issue of the Georgetown Law Journal (Vol. 
44, No. 4) are especially noteworthy. In ad- 
dition, the symposium held last April in New 
York city by the Practising Law Institute 
and the American Gas Association brought 
to the fore many of the same problems which 
will be discussed here. Moreover, the annual 
report of the standing committee of this 
Section on Public Utility Law is invariably 
of excellent quality. The one this year is a 
must for attorneys dealing with natural gas 
law. 

In authorizing the Federal Power Com- 
mission to control the rates of licensees en- 
gaged in public service, Congress in 1920, 
in the Federal Water Power Act, did no 
more than to specify that the rates should be 
reasonable, nondiscriminatory, and just. In 
extending the commission’s jurisdiction in 
1935 to companies engaged in the interstate 
transportation and sale of electric energy and 
in 1938 to companies engaged in the inter- 
state transportation and sale of natural gas, 
Congress adhered to the general and re- 
strained language which it had used in 1920 
and repeatedly refused to impose any ex- 
plicit rate formula or detailed standards upon 
the commission. This is most significant, for 
it may ultimately prove to be the salvation 
not only of the commission as the agency 
which must administer the law, but of those 
companies producing natural gas, of the in- 
terstate pipelines transporting gas, and of the 
distributing companies selling the gas at re- 
tail to ultimate consumers. 


cP Federal Power Act of 1920 more- 
over contained a very basic principle 
which was limited by Congress to licensed 
hydroelectric projects, but expanded by the 
commission to interstate electric companies 
and eventually to interstate pipeline natural 
gas companies. In the Power Act, Congress 
for the first time spelled out a formula by 
which the acquisition price could be deter- 
mined in advance if the United States elected 
to take over a licensed hydroelectric project 





1 Rather complete lists of legal papers are given 
on pages 115 and. 120 of the 1956 report. 


at the end of the license period. This for- 
mula, in brief, is the net investment in or 
actual legitimate original cost of an electric 
project, less depreciation. It marks the ceil- 
ing beyond which the United States cannot 
be required to pay, but if the fair value of 
the project is less the acquisition price is 
reduced accordingly. 

The net investment formula was not only 
prescribed to fix the acquisition price at the 
end of the license period, but was also pre- 
scribed by Congress as the rate base to be 
used in fixing rates of licensees under either 
state commission action if the state agency 
so desired, or, in limited circumstances, by 
the Federal Power Commission. From this 
it was a logical step to apply the same for- 
mula in fixing the rates of interstate electric 
companies and then, in fixing the rates of 
interstate natural gas companies, which, up 
to June 7, 1954, meant only interstate pipe- 
line companies, This investment formula has 
been the subject of many court and commis- 
sion decisions. 


HILE there has been frequent reference 

to the early commission and court de- 
cisions under the Federal Power Act and 
the Natural Gas Act in connection with pres- 
ent commission rate problems, the refer- 
ences have generally been for the purpose of 
suggesting exact parallels, whereas it may 
be that the analysis should be more to the 
changing concept of utility regulation than 
to the mere language of the decisions them- 
selves. In other words, the attempts to break 
away from the vague formula of Smyth v. 
Ames (1898) 169 US 466, may be more 
significant than the fact that after forty 
years under that strait jacket the Supreme 
Court finally permitted regulatory agencies 
to disregard what had been laid down in 
1898 for rather limited purposes. In other 
words, the effort to find new formulas is a 
continuing effort and the reasons for the 
changes are as important as the possibility 
of change. 

In 1937 the Federal Power Commission 
filed a brief amicus curiae and participated 
in oral argument on behalf of the California 
commission in a case in which the lower 
federal court held confiscatory a state valua- 
tion of utility property solely because evi- 
dence of reproduction cost had not been con- 
sidered. I refer to California R. Commission 
v. Pacific Gas & E. Co. (1938) 302 
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US 388, 21 PUR NS 480. The Cali- 
fornia commission and the Federal Power 
Commission directed their attack upon the 
Smyth v. Ames requirement that reproduc- 
tion cost be considered in determining the 
rate base. The Federal Power Commission 
claimed that “however justified when ap- 
plied to the facts of another generation, this 
method has no justification in economics or 
law when applied to the realities of the pres- 
ent day” (17th Annual Report, FPC (1937), 
10, 11). Believing that if the courts should 
give full approval to the prudent investment, 
the language of Parts II and III of the Fed- 
eral Power Act was sufficiently broad to ap- 
ply the same principle to interstate electric 
companies subject to its jurisdiction, the com- 
mission urged the consistency of this method 
with the due process clauses of the Constitu- 
tion. 


, I ‘HE Supreme Court in effect upheld the 

contentions of both ‘the California and 
Federal Power commissions that it was not 
necessary to give probative weight to evi- 
dence of reproduction cost in determining 
the proper rate base, but did not directly ex- 
press its opinion on the complete exclusion 
of reproduction cost. Whatever elements 
were most clearly ascertainable, the court 
indicated, could be considered most seriously. 
Where original cost is available and repro- 
duction cost is found of little use, the court 
indicated that there was no reason for find- 
ing commission action arbitrary if it uses 
original cost to determine rates. 

In 1939 the Federal Power Commission’s 
legal and accounting staffs joined with the 
Department of Justice in an amicus brief for 
the United States on behalf of the Pennsyl- 
vania Public Utility Commission in Driscoll 
v. Edison Light & P. Co. (1939) 307 US 
104, 28 PUR NS 65. Here again the Fed- 
eral Power Commission sought specific court 
reversal of the fair value rule and endorse- 
ment of the prudent investment principle. 
The majority of the court was able to avoid 
deciding between the two formulas because 
the state law gave the Pennsylvania commis- 
sion discretion to apply either strict original 
cost or the fair value formula, and the state 
commission in fixing a temporary rate had 
allowed a 6 per cent rate of return on fair 
value which had not resulted in confiscation. 
Mr. Justice Frankfurter, in a concurring 
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opinion, in which he was joined by Mr. Jus- 
tice Black, scolded the majority for giving 
“new vitality needlessly to the mischievous 
formula for fixing rates in Smyth v. Ames.” 
Mr. Justice Black, in McCart v. Indianapolis 
Water Co. (1938) 302 US 419, 435, 21 PUR 
NS 465, and Mr. Justice Brandeis, in St. 
Joseph Stock Yards Co. v. United States 
(1936) 298 US 38, 88-92, 14 PUR NS 397, 
had been equally outspoken against the Smyth 
v. Ames limitations. 


“ those days the Federal Power Commis- 
sion was attempting to assist state com- 
missions and also pointing to the difficulties 
encountered in attempts to adhere to the fair 
value concept in contrast to the advantages 
of the stable prudent investment rate base 
with a flexible rate of return adjustable to 
changing economic conditions. The advan- 
tages of the prudent investment rate base 
method from a regulatory standpoint over 
the fair value method are obvious, although 
at that time there was considerable debate 
both pro and con. The reproduction cost must 
always be a matter of estimate until the fa- 
cilities are actually reproduced, and estimates 
differ among competent engineers and wit- 
nesses depending upon the weight given to 
many judgment factors. 

On the other hand, said Federal Power 
Commission, net investment “is based upon 
established facts and is not subject to the 
vagaries of theories, imagination, and abrupt 
fluctuations of prices and conditions. It elimi- 
nates unwarranted demands upon consumers 
through the projections of future rates upon 
ephemeral values and gives stability to rates, 
which minimizes the economic shocks from 
sharp fluctuations in prices. Under the uni- 
form system of accounting, which has been 
prescribed for the utility industry by regu- 
latory commissions, it will be an economical 
procedure to use the net investment or pru- 
dent investment rate-making principle, and 
unwarranted expenditures by the utilities and 
the commission, which are necessitated by 
the ‘fair value’ rule, will be eliminated with 
consequent benefits to consumers, investors, 
and taxpayers.” (2 FPC 182, 195, 34 PUR 
NS 236, 249.) 


{ie Federal Power Commission adjusted 
and approved the plant accounts of al- 
most 300 licensees and interstate electric com- 
panies on a basis which has since that time 
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been found to be not only sound but practical. 
It reduced the claimed book value of these 
property accounts by around $1.6 billion. 
This was done over a relatively brief period 
of years without a single Supreme Court re- 
versal, and still stands as one of the most 
remarkable achievements of any federal regu- 
latory agency. Certainly what was said by 
the commission and by the courts in this tre- 
mendous undertaking, cannot be ignored. 

I do not imply that the Federal Power Com- 
mission was the first regulatory commission 
to call the prudent investment method to na- 
tional attention, for Massachusetts and Cali- 
fornia had long acknowledged the advantages 
of this rule. Nevertheless, the Safe Harbor 
rate case, from which I just quoted, was the 
first electric rate case decided on the prudent 
investment by a national regulatory body, and 
at that time it caused considerable agitation. 
The Safe Harbor hearing lasted only nine 
days, giving substance to the commission’s 
assertion that by staying close to the invest- 
ment rate base it could materially shorten 
the time for disposing of rate cases.? 


wn the Safe Harbor rate case the hearing 

examiner excluded evidence of reproduc- 
tion cost, notwithstanding claims that the fair 
value of the company’s properties was in ex- 
cess of its book value. However, it was not 
until later that the Supreme Court passed 
directly upon the exclusion of fair value for 
rate-fixing purposes and dealt with what may 
concern us today; namely, the right of the 
rate-fixing agency to deviate from established 
formulae. The first two briefs filed by the 
commission in the Supreme Court arguing 
the constitutionality of the prudent invest- 
ment rule were filed in support of state com- 
mission action. Obviously, if the prudent 
investment rule was to be established, as the 
Federal Power Commission desired, a more 
direct approach was required. 

The direct approach was found and in a 
few years the Supreme Court affirmed a Fed- 
eral Power Commission order using the 
prudent investment formula in the Natural 
Gas Pipeline Company of America Case 
(1942) 315 US 575, 42 PUR NS 129. Sub- 
stantial progress was made in the Natural Gas 


2Re Safe Harbor Water Power Corp. (1940) 
2 FPC 182, 34 PUR NS 236; reversed in part and 
affirmed in part (CA3d 1941) 44 PUR NS 330, 124 
F2d 800; certiorari denied (1942) 316 US 663. 
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Pipeline opinion of the Supreme Court, but 
the court still did not, as one of the justices 
put it, lay the ghost of Smyth v. Ames. There 
are some who say that the fatal blow was ad- 
ministered to the fair value concept in the 
Hope Natural Gas Company Case (1944) 
320 US 591, 51 PUR NS 193, but some 
ghosts will not fade away. 


HE Hope Case has been and will be cited 

many times, for it contains much that is 
of assistance in formulating rate-fixing poli- 
cies. Among other things, the court there 
referred to the end-result test by saying that 
the commission is not bound to the use of 
any single formula or combination of formu- 
lae in determining rates, but that under the 
statutory standard of just and reasonable “it 
is the result reached and not the method em- 
ployed which is controlling” (51 PUR NS 
at p. 200). For another thing, the separate 
opinions concurring with and dissenting from 
the majority suggested that the members of 
the court were earnestly approaching the com- 
plex problem of rate making as if to state 
or restate the fundamental purposes not only 
within the constitutional safeguards against 
confiscation and due process and the statu- 
tory protection of ultimate consumers against 
exploitation, but also to give judicial recog- 
nition to some of the changing economic fac- 
tors which make high profits unacceptable 
publicly and unworkable competitively on the 
one hand, and low dividends infeasible fi- 
nancially and destructive economically on the 
other hand. Prominent emphasis was given 
to the peculiarities of the natural gas indus- 
try, particularly as related to the “illusive, 
exhaustible, and irreplaceable nature of the 
natural gas itself.” 

It is to be hoped that in at least one respect, 
however, no further question will be raised, 
for the court said that ‘he constitutional re- 
quirements in rate fixing are no more exact- 
ing than the standards of the Natural Gas 
Act. 

Nevertheless, with customary caution the 
court observed in the Hope Case that 
§§ 4(a) and 5(a) of the Natural Gas 
Act “contain only the conventional standards 
of rate making for natural gas companies.” 
Perhaps this concept of semirigidity was sug- 
gested by the separate opinion of Mr. Justice 
Jackson, who sought to persuade the other 
members of the court to his view that the 
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case should be returned to the commission 
with instructions to consider other questions 
more directly related to the peculiar economic 
problems of the natural gas industry. 

Many of the economic factors involved in 
the exploration, development, and produc- 
tion of natural gas, and in its processing, 
transportation, sale, and use were there re- 
ferred to by Mr. Justice Jackson, as well as 
in the other opinions, indicating a genuine 
and broad appreciation for the economic re- 
lationships and financial considerations which 
must be taken into account by whatever body 
fixes the selling price, whether that selling 
price be in the production areas, or the selling 
price to or by interstate pipelines or to ulti- 
mate consumers. 

While the Hope Case on the whole indi- 
cates a broadening concept by the court of 
the function of rate making, nevertheless Mr. 
Justice Jackson was unable to convert any 
of his colleagues to his more practical and 
realistic approach to the problem. As if rec- 
ognizing the reluctance of legal minds to ac- 
cept changing concepts, even in the admitted- 
ly complex utility field, Mr. Justice Jackson 
hammered again at the rate base method in 
a concurring opinion in Colorado Interstate 
Gas Co. v. Federal Power Commission 
(1945) 324 US 581, 58 PUR NS 65, using 
such terms as “delirious results,” “fantastic 
method,” and “drawing figures out of a hat.” 
Nevertheless, four of the justices dissented 
from approval of the commission’s order in 
that case. This does not indicate too en- 
thusiastic an acceptance by the court of the 
net investment rate base method, 


HAVE referred to these landmark cases not 
for the customary purpose of seeking to 
justify the use by the commission of the 
prudent investment formula, or of any other 
particular formula, but rather to suggest that 
formulae for rate making should not be as 
essential as the achievement of regulatory 
methods which are (1) in the public interest 
and protective of consumers, (2) fair to the 
regulated companies in affording adequate fi- 
nancial returns and encouraging investors, 
without allowing undue profits, (3) effica- 
cious and workable from the agency stand- 
point, and (4) within constitutional require- 
ments and statutory standards. 
Perhaps the time has come to still further 
examine the purposes which Congress or any 
other legislative body must have in mind in 
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prescribing just and reasonable rates for the 
sale of natural gas. I pass over but do not 
ignore the slightly ambiguous phrase in § 
5(a) of the Natural Gas Act authorizing the 
commission to decrease rates where they are 
not the lowest reasonable rates. Although 
differing with one court of appeals on other 
points in a recent decision, we are in agree- 
ment with its statement that this phrase does 
not mean that the commission must always 
fix rates at the very brink of confiscation. 
Therefore, the reference to the “lowest rea- 
sonable rates” may not be too restrictive upon 
the commission in arriving at just and rea- 
sonable rates as compensation for the sale of 
natural gas. 


oO all those who handle the movement and 
sale of natural gas after it leaves the 
wells and up to the time when it is consumed 
in the retail markets, the producers alone for 
the first time make available a useful product 
or commodity. All of the others—the proc- 
essors, the pipeline companies, and the dis- 
tributors—render a service in preparing or 
transporting the gas from one place to an- 
other and the charges for those services can 
be regulated by the application of the net in- 
vestment formula to the transportation op- 
erations. However, when the natural gas it- 
self is first produced, the application of the 
net investment formula would leave nothing 
for the commodity value of the gas and our 
difficulties start at this point in attempting to 
fix the rates of the producers. 

In determining the rate base of interstate 
pipeline companies which were also produc- 
ers, the commission has included production 
and gathering properties, made allowances for 
delay rentals and for exploration and devel- 
opment costs, for any holes and for other 
producing and gathering expenses. These al- 
lowances were conscientious attempts to ap- 
ply the net investment principle to gas-pro- 
ducing operations. While unquestionably 
they were in the right direction, they were 
not altogether satisfactory nor conducive to 
the encouragement of production operations 
by the pipeline companies. Whether they 
would encourage production operations by 
producers may be another question, and at 
least one court has referred to the expressed 
desire of the commission to encourage pro- 
duction operations by pipelines as a policy 
matter. ; : 
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} genset with the fixing of rates 
upon natural gas production operations 
by application of the net investment principle 
continued to mount. Finally, in the Panhan- 
dle Eastern Pipe Line Company Case, Opin- 
ion No. 269, April 15, 1954, 3 PUR3d 396, 
the commission broke with its past practice 
of relying upon the net investment of nat- 
ural gas companies and used a field price 
formula to accord to Panhandle Eastern’s 
own produced gas the same value as the gas 
which it purchased from others. The city of 
Detroit and a few others persuaded one court 
that the commission was in error in adopting 
the field price formula in this instance. 

As you are aware, the commission and 
Panhandle Eastern have filed petitions for 
certiorari seeking reversal of the decision of 
the United States court of appeals for the 
District of Columbia circuit in the City of 
Detroit Case (1955) 11 PUR3d 113, 230 
F2d 810, where the lower court had over- 
ruled the commission. Until the case is final- 
ly settled it would not be appropriate for me 
to discuss it. However, since the commission 
has asked the Supreme Court to review the 
adverse decision of the court of appeals, the 
staff has considered that the commission does 
not at this time regard the circuit court’s 
reversal as final and therefore we are using 
field prices as one measure of the reason- 
ableness of producer rates. Briefs in oppo- 
sition to certiorari have been filed in the Su- 
preme Court and Panhandle Eastern filed a 
brief only last week replying to the opposi- 
tion. No doubt we will hear from the court 
in October. 


F the commission is to use field prices as 
I a measure of just and reasonable rates to 
be allowed producers, there are practical con- 
siderations facing the staff as well as legal 
entanglements. If only a few prices are to be 
obtained for a particular field or for a par- 
ticular area, those who want high rates would 
object to a selection of only low prices or 
lower prices than those desired by the par- 
ticular company. On the other hand, the con- 
sumers would have equal justification to ob- 
ject to the selection of only those field prices 
which are higher than the rates under exami- 
nation, if, as a matter of fact, large quantities 
of gas were being sold from the same area 
at lower prices. If the selection of only a 
portion of the prices in a given area is made 
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by the commission’s staff, it is conceivable 
that both the consumer interests and the com- 
pany involved might raise serious questions, 
for the study would obviously be incomplete. 
The commission must, and always has, 
worked upon the principle that statistical 
studies of any nature should be sufficiently 
general and complete to give an informed 
picture of the particular situation under 
study. 

Also, are field prices taken for a given 
year sufficient or must a study be made for 
certain periods of time, and if so what pe- 
riods will be truly representative? Are prices 
under short-term contracts to be compared 
with prices under long-term contracts, and 
as long-term contracts frequently carry es- 
calation clauses—periodic or otherwise— 
what weight is to be given to the increases 
during the term of each contract when the 
statistical data are presented for a given time 
or a given period? 


N using field prices will any evidence be 

presented on or weight be given to the 
impact upon the rates in each instance by the 
terms and conditions of the particular con- 
tracts, and, if so, how will the evidence be 
obtained and how will it be evaluated? Ob- 
viously, arm’s-length contracts should be 
more representative of reasonable market 
prices than agreements between affiliates and 
yet the matter of affiliation may require ex- 
tended investigation which manifestly cannot 
be made in a brief period of time. Is the 
commission to undertake the stupendous task 
of collecting figures on fieid prices in all of 
the areas where gas is sold in interstate com- 
merce, and, if so, for how many areas should 
it plan an investigation each year? Would 
the commission be justified in accepting com- 
pilations of field prices collected by an appli- 
cant-producer seeking a rate increase with- 
out making its own check? 

It is by no means certain that even con- 
tract prices are fully informative. In a hear- 
ing on the rates of one producer, one of the 
witnesses mentioned several matters which 
he regarded as infirmities in the contract 
prices which, in his opinion, were insufficient 
to reveal all of the considerations sometimes 
passing between the parties. Frequently, he 
said, there are cash considerations paid for 
the execution of an agreement and sometimes 
a farm-out contract may be involved in a 
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given transaction. Also, he said, there are in- 
stances where the marketing of production, 
even in another area entirely apart from the 
gas properties from which the gas is to be 
sold, may be intimately related to the whole 
transaction. Many factors enter into the ne- 
gotiation of a gas contract, this witness said, 
which can depress the price considerably and 
the result in price is a gas contract that may 
be in no wise consistent with the value of 
production as such. As, for example, if a 
purchaser had a very small amount of gas 
to sell and little or no obligation to deliver 
gas, there might be a tendency to depress the 
price. Whether this witness is right is an- 
other question. 


— aspect of the producer contract 
price is the legal possibility of chang- 
ing the prices by regulatory action or in con- 
formity with filing procedures under the 
Natural Gas Act. In the Mobile and Sierra 
Pacific cases (350 US 332 and 348, 12 
PUR3d 112 and 122) the Supreme Court 
appears to suggest that unilateral changes in 
contract rates may not be made without the 
Federal Power Commission initiating a rate 
investigation either on its own motion or 
upon the supplication of the selling company 
or some other interested party. Counsel for 
the Mobile and Sierra Pacific companies re- 
gards the Supreme Court decisions as fully 
protective of contract rights but whether 
these decisions will have serious national ef- 
fect otherwise remains to be seen. 

On the other hand, aside from disregard- 
ing the commodity value of natural gas, there 
are other incongruities which would seem to 
confront the commission if it should seek 
to apply the net investment formula across 
the board to all interstate operations of in- 
dependent producers. For example, it would 
seem to be extremely difficult, if not impos- 
sible, to insure consistent and fair treatment 
of producers and uniform protection of con- 
sumers by looking exclusively to the invest- 
ments of producers when we know that pro- 
duction costs may vary widely within a single 
field or between different fields or areas. 


Wer the commission add to the diffi- 
culties of producers in marketing gas 
if it should fix say a 40-cent rate for a pro- 
ducer whose costs happen to be excessively 
high and five or ten cents for a producer in 
the field whose costs were fortunately low? 
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Wide variations in costs from the same fields 
or between different fields obviously would 
lead to wide variations in rates under the net 
investment rule and, of course, as wells are 
drilled to greater depths, the costs increase 
without any assurance that the production 
per well will bear any relation to the cost of 
drilling. While uniformity in producers’ 
rates may or may not be desirable when ap- 
plied to sales from a single field, certainly 
the encouragement of production is essential 
and the commission might have to find that 
use of the net investment formula will not 
encourage production. 

The adoption of any particular formula, 
however, is largely a matter of policy to be 
decided with knowledge of the facts, and the 
arguments pro and con the net investment 
formula as applied to producers are so well 
known that the commission’s task of making 
a selection will be most difficult. Rate regu- 
lation is the legislative substitute for the free 
play of the market place. Ordinarily, prices 
are kept in line by the law of supply and 
demand, a law which frequently offers no 
defense against confiscation or against high 
prices in times of scarcity and provides no 
appeal for the protection of either the gen- 
eral public or the participants where mis- 
takes of judgment result in financial disaster 
or undue profits. However, our problems are 
not insuperable, and in fact may actually be 
no worse than the problems of rate regula- 
tion which have already been solved. Since 
the presidential veto of a certain bill during 
the last session of the 84th Congress, there 
has been a noticeable inclination in certain 
quarters to approach the problems of pro- 
ducer rate regulation with more sympathy 
and objectivity than was at one time appar- 
ent. Our expectation is that the problems will 
be resolved in an orderly fashion with fair- 
ness to all. 


: has been noticeable also that acceptance 
of the fact of federal regulation does not 
mean unqualified acceptance of all of the 
regulatory burdens carried by the Natural 
Gas Act or imposed by the courts. That is, 
certificates of public convenience and neces- 
sity may be accepted but some producers ob- 
ject to other burdens. The actuality of regu- 
lation is always accepted slowly. 
Recognizing the lack of adequate account- 
ing records in many independent producer 
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operations, the commission has waived its 
Uniform System of Accounts and has re- 
quired producers to file annual reports giv- 
ing only the most meager and essential data. 
The usefulness of a properly supervised sys- 
tem of standard accounts and the usefulness 
of detailed annual reports have been demon- 
strated many times in the regulation of in- 
terstate electric companies and _ interstate 
pipeline companies. Regardless of what may 
ultimately be derived as the rate formula for 
independent producers, there are those who 
are suggesting the regulatory desirability of 
some accounting system and of more com- 
plete annual reports for independent pro- 
ducers. I do not know, of course, what con- 
sideration has been given to this problem 
by the commission. 


Wri the Natural Gas Act was passed 
in 1938, few of the interstate pipeline 
companies had set their rates up in tariff 
form and it took a few years to iron out the 
problems facing both the pipelines and the 
commission. Eventually, however, the pipe- 
lines converted their price contracts to rate 
schedules in tariff form and once this was 
accomplished the advantages to all concerned 
soon became apparent. The decision of the 
Supreme Court in the Mobile Case may make 
these advantages of even greater significance 
than previously. From the length of most of 
the independent producer contracts and the 
large number of producers involved, as well 
as the temporary nature of some producer 
operations and the general regulatory and 
economic complexities facing the industry, 
the conversion of producer contracts into rate 
schedules in tariff form offers many chal- 
lenging difficulties even beyond those offered 
in the conversion of interstate electric and 
interstate pipeline rates. 

Also, there is the question of whether the 
industry would be better off and the proc- 
esses of regulation improved by the conver- 
sion of producer rates to tariff form. With 
the favorable experience in the other indus- 
tries and pipelines, the burden would seem 
to be upon the producers to show that their 
rate situation would not be similarly im- 
proved. 

Some of the producers have urged accept- 
ance of their contracts as evidence of just 
and reasonable rates without any additional 
showing beyond the contract terms. They 
know how many weeks or months of strenu- 
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ous negotiation lie behind most producer con- 
tracts, what efforts were exercised on both 
sides, and how protracted some of the con- 
tract preliminaries have been. The commis- 
sion obviously needs the patience of Job in 
dealing with those contentions, for they are 
sincerely made on behalf of the segment of 
the industry which, up to the present time, 
has had to fight its own price wars. The pro- 
ducers can well remember when billions of 
cubic feet of natural gas were flared, either 
because there was no market or because the 
price was too low to justify the construction 
of the pipelines required to deliver gas to 
interstate markets. It may be necessary to 
recoup early losses by later profits. A pro- 
ducer who sold his gas at two cents a thou- 
sand cubic feet under a long-term contract 
signed fifteen years ago is understandably 
irritated when a subsequent 20-cent price in 
a later contract is questioned. 

On the other hand, the consumer groups 
are equally touchy about high retail gas rates 
and their concern is likewise understandable. 
They say that while everyone recognizes the 
necessity for retail gas rates sufficiently high 
to attract capital and investment in the pro- 
duction of gas and to encourage further ex- 
ploration and development as well as to main- 
tain a healthy industry, nevertheless there are 
economic limits to retail prices for industrial 
gas as well as for residential gas and fre- 
quently the industrial rates must be kept low 
to meet competition, thereby throwing an add- 
ed burden on residential rates. 


oun of those in the consumer areas are 
asking why the rate increases for natural 
gas should be so much higher proportionately 
than the rate increases for electricity, and 
this, of course, is a serious question for the 
public in the competitive marketing of gas. 
In 1930, for example, the average cost of 
electricity per kilowatt-hour throughout the 
United States was 6 cents and in 1955 it 
was 2.64 cents. In 1935 the average resi- 
dential bill for 250 kilowatt-hours of elec- 
tricity was $8.91 and in 1955 it was down 
to $7.21. Moreover, the relatively few in- 
creases in the rates for electric energy in re- 
cent years have been rather insignificant. On 
the other hand, the history of natural gas 
rates has been more on the continually rising 
side. There was a decided surge of consumer 
interest, for example, when escalation clause 
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increases of producers became noticeable in 
the rates of distribution companies a little 
less than two years ago. Therefore, while the 
pocketbooks of producers are very sensitive 
to rate regulation in the first part of the inter- 
state journey of natural gas, the pocketbooks 
of consumers are equally sensitive at the other 
end. And there are more consumers to dem- 
onstrate their interest. 

The commission has reason to be cautious 
about rate increases for there have been some 
3,489 filings by independent producers carry- 
ing increases totaling $45,249,000. Aside 
from 1,953 tax increases, which were auto- 
matically allowed, the commission permitted 
1,277 producer increases to go into effect 
without suspension for a total of $14,226,000. 

But some 259 producer increases for a total 
of $23,847,000 were suspended. This is a 
substantial sum, even if the increases were 
spread over 259 filings. And we may assume 
that the chief question of the producers who 
want increases is how they may be justified. 


i is when we speak of justifying rate in- 
creases that the impact of regulation be- 
comes directly observed. Heretofore produc- 
ers have struggled to find a market and to 
find purchasers who would pay a profitable 
price for the natural gas produced. The 
shock of having to justify a rate increase 
under the Natural Gas Act therefore is both 
baffling and disconcerting, especially to those 
producers who do not think too highly of the 
net investment formula for rate making or 
whose profits in the past have been on the 
high side, 

While the 1,277 rate increases allowed by 
the commission to go into effect without sus- 
pension may give some indication of what 
factors are considered, it should be possible to 
find more positive indications in those cases 
which the commission has decided after rate 
suspensions. The annual report of the stand- 
ing committee on public utility law men- 
tions on page xxiii three cases in which the 
commission allowed rate increases to pro- 
ducers after suspensions. (Re Davidor & 
Davidor, Docket No. G-8550, March 22, 
1956; Re Wunderlich Development Co. 
Docket No. G-3940, March 19, 1956; and 
Re Christie, Mitchell & Mitchell, Docket No. 
G-3669, June 29, 1956.) The first two of these 
an reported in 15 FPC at pages 1236 and 
692. 
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While all the commission actions on inde- 
pendent producer rates have not been report- 
ed in printed form, merely having been re- 
leased in slip copies, the commission is now 
printing its decisions currently. The deci- 
sions issued during the first four months of 
this year have already been printed in 
pamphlet form for each month and the other 
months through June have been sent to the 
printer. 

We are hoping to have the pamphlet 
copies available for each month within two 
or three months after the closing date and 
this of course will be a decided improvement. 
As rapidly as possible we are preparing the 
decisions which were not printed for several 
years and the commission is endeavoring to 
bring this up as rapidly as possible. 


O- final word. Occasionally court deci- 
sions seem to disturb some regulatory 
practices which have prevailed over a period 
of years. The Phillips Petroleum Company 
decision of June, 1954, holding independent 
producers to be subject to the Natural Gas 
Act, and the Mobile and Sierra Pacific de- 
cisions of last February, prescribing uni- 
lateral rate changes in filed contracts, express 
judicial interpretation contrary to views 
which had been held previously. But the 
views of courts, and especially the views of 
the United States Supreme Court, may well 
prove to be far more helpful in the long run 
than otherwise. This may be particularly true 
in the field of rate making as applied to the 
rates of independent producers, 

Before the rate problems of independent 
producers are resolved at least along general 
lines, there will no doubt be many commis- 
sion and court rulings and many learned 
briefs. Rate fixing is usually described as a 
legislative function, although in these days 
of changing economic conditions legislatures 
assign to designated agencies the heavy re- 
sponsibility of passing on and adjusting rates 
performed in the public interest. 

It has seemed to some of us that when the 
courts have examined these legislative rate- 
making actions of regulatory agencies they 
have been inquiring more and more into the 
financial necessity for rate increases. There 
seems to be a tendency, at least in some court 
decisions, to sustain regulatory agencies in 
rate reductions but to be more insistent upon 
adequate records and adequate findings of 
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financial necessity where increases are al- 
lowed, 

The desirability of such a judicial ex- 
amination of financial requirements for 
additional revenues by those companies seek- 
ing rate increases has been suggested by the 
courts many times. Mr. Justice Brandeis, 
in his dissent with Mr. Justice Holmes in the 
Southwestern Bell Telephone Company Case, 
262 US 276, 308-311, et seg., PUR1923C 193, 
called attention to such criteria and to the 
further desirability of keeping the rates of 
those who serve the public as low and as 
stable as possible. Therefore, if more revenue 
is required for efficient operation, for encour- 
agement of exploration and development, for 
economic stability, the financial necessities 
should be made known by the companies 
themselves, rather than by the regulatory 
agencies or the courts. It is hardly sufficient 
to show that a purchaser has agreed to in- 
creased rates or that other sellers are getting 
more in the same or other areas. The ques- 
tion may still remain as to whether the seller 
needs additional revenue and if so for what 
purpose. 

Mr. Justice Brandeis mentioned also the 
harmful effects of protracted controversies 
over rates with the accompanying derogatory 
effects upon the public relations of the com- 
panies, the diversion of operating personnel 
to litigation and hearing procedures, and the 
general detriments to operating efficiency. 
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His remarks may be pertinent in some re- 
spects today when the public takes a closer 
look at regulatory squabbles. 


ly is sometimes hard to tell just where the 
judicial function picks up in the examina- 
tion of a contested rate order and in what 
respects the courts consider that the rate- 
fixing agency has acted both within constitu- 
tional requirements and statutory standards. 
It is to be hoped that as the producer rate 
cases are brought before the courts further 
recognition will be given to the role of the 
Federal Power Commission as a legislative 
function in evaluating the complex economic 
factors upon which just and reasonable rates 
are fabricated. Given adequate latitude, the 
Federal Power Commission will be able to 
serve the primary purpose of protecting con- 
sumers and the equally practical purpose of 
maintaining economic health in the industry 
to the end that it may ultimately provide 
just and reasonable rates which properly and 
fairly evaluate the many factors which it must 
consider. 

With no intention of making any easier 
the task of those who challenge commission 
orders in courts, the staff nevertheless ear- 
nestly hopes for objective and fair discussions 
of the legal and economic problems which 
will no doubt be presented to the courts in 
connection with the rates of independent pro- 
ducers. 





Rate Regulation Problems Facing the Gas Distributor 
By EDWIN F. RUSSELL* 


NE of the few contentions made about 

the natural gas industry that does not 
produce an argument seems to be that it is 
composed of four distinct segments, the pro- 
ducers who produce the gas, the pipelines 
that transport, the distributors who distribute 
and sell the gas to the consumers, and the 
consumers who burn it. 

The “salesmen” of the industry, the dis- 
tribution companies, are relatively recent par- 
ticipants in the chaotic rate regulation “free 
for all” under the Natural Gas Act. 

After watching the exciting natural gas 





*Member of the firm of Cullen and Dykman, 
Brooklyn, New York. Also, cousel, Brooklyn 


Union Gas Company. 


rate regulation game for some years, pretty 
much from the side lines, the distribution 
companies became aware that theirs was the 
big stake in the game. 

They found that the pipelines could trans- 
port rate increases as well as natural gas. 

The distributors observed that the pro- 
ducer pipeline participants might not be fight- 
ing each other very hard anyway. As long 
as the pipelines were able with the approval 
of the referee, the Federal Power Commis- 
sion, to pass along to the distributors the 
producer’s price increases, the pipelines cer- 
tainly could not be expected to be very en- 
thusiastic or aggressive combatants. 

So the distributors began to petition the 
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referee to let them get into the game. 

Many think this all happened on June 7, 
1954, when the Supreme Court informed the 
referee that it had authority to regulate the 
producers. 

I don’t. 

I think that the rapid increase in producer 
prices and the resulting increases in pipe- 
line rates during recent years would have 
resulted in active participation by the dis- 
tributors in rate and certificate proceedings 
irrespective of the Phillips decision. 

After all, when a distributor is told when 
he first signs up for natural gas deliveries 
that the price will be 24 cents per Mcf and 
a few years after he begins to receive the gas 
the price has gone up to 35 or 36 cents, he 
is going to find out why, and what he can 
do about any further increases. 

So even without the Phillips decision, I 
think the distributors would have developed 
a natural curiosity about the terms and con- 
ditions of producer-pipeline contracts in pipe- 
line certificate cases, and an aroused interest 
in pipeline rate proceedings. 

What the Phillips decision did do was to 
suggest to the distribution companies that 
they had better become interested in producer 
rate and certificate proceedings lest they find 
themselves foreclosed from raising the issues 
with respect to price and contract provisions 
that concerned them in subsequent pipeline 
proceedings. 

Very early in the post-Phillips decision 
period, representatives of the producers sug- 
gested that if the distributors waited to raise 
issues regarding price and producer contract 
clauses in pipeline rate proceedings, they 
should be held to have waived their rights 
with respect to such issues. 


NDEED, the commission in the Tennessee 
Gas Transmission Company rate proceed- 
ing, Docket No. G-5259, early in 1955, fore- 
closed an attempt by distributor customers of 
Tennessee to inquire into the justness and rea- 
sonableness of the rates of nonaffliated pro- 
ducers which were the underlying cause of 
the pipeline’s rate increase. The commission 
there upheld its examiner’s ruling by accept- 
ing the argument that the producer rates on 
file, which the commission had allowed to 
become effective without a hearing, were the 
only legally effective rates and, therefore, not 
subject to challenge in the pipeline rate pro- 
ceeding. The commission held that since the 
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producer rates were filed rates, the only 
remedy left for the distributors was to initiate 
complaint proceedings under § 5(a) of the 
Natural Gas Act, 

Like all “salesmen,” the distributors are 
interested in the price stability of the prod- 
uct they are selling, particularly where the 
product must be sold in a highly competitive 
market. 

Customers can best be sold to install or 
convert gas appliances if they are informed 
of or can calculate the cost of the gas they 
will use and have some assurance that the 
rates they will pay will continue without in- 
crease for a reasonable period in the future. 
A customer who makes a substantial invest- 
ment in a new gas appliance or in converting 
to gas from another fuel is not likely to make 
a glowing recommendation to his nongas 
next-door neighbor when his gas rates are 
increased shortly after he has made his in- 
vestment. Nor is the salesman’s job made any 
easier when competitor’s advertisements re- 
fer to price increases and instability of gas 
rates. 


MALL wonder then that the distributors 

have first become concerned with the fa- 
vored nations, price redetermination, spiral 
and other similar price escalation clauses in 
the producers’ contracts with the pipelines. 
The operation of such clauses can and has 
resulted in sudden and substantial increases 
in pipeline rates, occasioned entirely by the 
happening of some extraneous event or the 
act of an uninterested third party. 

As far as the distributor is concerned, he 
cannot determine when or what the magni- 
tude of such a rate change may be, or how 
such changes may affect his own rate struc- 
tures. The price of gas sold under past con- 
tracts suddenly is atfected by new contracts 
made in the future. Long-range planning of 
future operations and successful sales cam- 
paigns become difficult if not almost impos- 
sible with such uncertainty and rate in- 
stability. 

If his pipeline’s contracts with the pro- 
ducers contain third-party favored nations or 
price redetermination clauses, the distribu- 
tor is concerned with higher prices paid or 
offered by other pipelines in the area from 
which his gas comes because of the possible 
triggering effect of these new prices on exist- 
ing prices. 
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If the pipeline’s producer contracts contain 
two-party favored nations clauses, the dis- 
tributor is just as interested in higher prices 
offered or paid by others. He has learned in 
such a situation that the two-party clause will 
either (a) restrict the ability of his own pipe- 
line to buy more gas in the area at the lower 
price ceiling established by its own two-party 
favored nations clauses; (b) force his pipe- 
line to build expensive facilities to other areas 
outside of the area of operation of the exist- 
ing two-party clauses where usually gas can 
only be purchased at higher cost and in- 
creased expense; or (c) purchase additional 
gas at the higher price paid by the other pipe- 
line, thereby triggering a price increase for 
all gas sold under its existing two-party 
clause contracts, 


lo first producer cases set for hearings 
after the commission’s famous 174 or- 
ders and rules were issued were mainly 
certificate proceedings. 

It soon became apparent that these pro- 
ducer certificate cases fell into one of two 
classifications, those based on contracts in 
effect before the Phillips decision, and those 
based on producer-pipeline contracts made 
after the Phillips decision. Not knowing what 
pattern the commission would follow and not 
wishing to be held to have waived their ob- 
jections to the price and price escalation 
clauses in these contracts, many distributors 
sought to intervene in all of such of these 
early producer certificate cases as directly 
affected their own pipeline suppliers, 

What followed was somewhat confusing. 

Most distribution companies have felt that 
the producer certificate cases afforded the 
earliest, best, and fairest opportunity to deal 
with problems of price and the objectionable 
price escalation clauses in the producer con- 
tracts, Those distribution companies that had 
been active participants in pipeline certificate 
cases were well aware that the commission 
had repeatedly held that it had power to con- 
sider rate questions in pipeline certificate 
cases, and that the commission had in fact 
in numerous certificate cases expressly con- 
ditioned the certificates granted by limitations 
with respect to rates. 


‘la distributors felt that, in fairness, the 
producer should be told in the certificate 
case what action the commission would take 
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on the important issues raised by the dis- 
tributors as to the justness and reasonable- 
ness of the initial contract price, and the law- 
fulness and justification of the objectionable 
price escalation clauses, 

The distributors could not see why the day 
of decision on these issues should be post- 
poned for subsequent rate proceedings. Cer- 
tainly not as far as new contracts were con- 
cerned. 

Many felt that there were good reasons 
why decision on these issues should not be 
postponed. The very existence of these 
clauses, the distributors felt, had a bad effect 
on the existing pricing practices in the pro- 
ducing fields. Allowing contracts containing 
such clauses to be accepted as filed rate sched- 
ules simply encouraged the writing in of 
more of such clauses in new producer con- 
tracts. 

Some of the first producer certificate pro- 
ceedings were scheduled for hearings and 
hearings were actually held before the com- 
mission had passed on intervention petitions 
filed by distributors. Since in most of these 
cases the only grounds stated for intervention 
were objections to the initial price and the 
price escalation clauses, possibly a mere 
denial of the distributor’s petition to inter- 
vene on these grounds might have established 
a precedent reviewable on appeal if desired. 

Instead, the commission chose another 
course. Without taking any direct action with 
respect to the objectionable clauses, the com- 
mission included in its certificate orders a 
paragraph providing, in effect, that the grant- 
ing of the certificate is not a waiver of the 
provisions requiring the filing of any change 
in rates, is not an approval of the rates, and 
is without prejudice to any future proceed- 
ing relating to the applicant’s rates or rate 
provisions. 


ELYING On this provision the commission 
first rejected the distributors’ argument 
in producer certificate cases based on pre- 
Phillips decision contracts,? and finally in 
certificate cases based on producer contracts 
made subsequent to the Phillips decision.® 
The commission, in producer certificate 
proceedings based on these new post-Phillips 
decisions, has even gone so far in cases where 
some evidence other than just the mere pro- 
ducer contract was presented, as to sustain 
an examiner’s ruling that inquiry on cross- 
examination as to the determination of 
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initial price and the basis for the price escala- 
tion clauses, was objectionable as not relating 
to the issues in certificate proceedings.* 

The haze surrounding the status of what 
will be considered in producer certificate 
cases is somewhat thicker as a result of the 
commission’s decisions, both issued on No- 
vember 28, 1955, in the Anthony J. Tam- 
borello® and Cities Service Gas Company® 
proceedings. In both cases the commission 
held it had power to consider rate questions 
in producer certificate cases. However, in the 
Tamborello Case it postponed consideration 
of the initial price and objectionable price 
escalation clauses to subsequent rate proceed- 
ings, but in the Cities Service Case it condi- 
tioned the certificate granted upon a reduc- 
tion of the initial price. 


I* justification of the rate condition im- 
posed on the grant of the certificate in the 
Cities Service Case, the majority of the com- 
mission (Commissioners Draper, Stueck, and 
Connole) clearly stated some of the disad- 
vantages which had already been seen by the 
distributors of postponing decision on the 
producer’s initia] rate and contract clauses for 
a subsequent 5(a) proceeding.’ 

In the Natural Gas Pipeline Company pro- 
ceeding, the examiner in reliance upon the 
Cities Service decision, has recommended the 
issuance of the certificates sought, only upon 
the condition that the initial price be reduced 
from 15 cents to 11 cents per Mcf.® 

One further word as to producer certifi- 
cate cases. What is the effect of the Supreme 
Court’s decisions in the Mobile® and Sierra!® 
cases on the commission’s ground rules gov- 
erning the rate issues to be decided by it in 
producer certificate cases? 

I have recently been involved in three pro- 
ducer rate proceedings; namely, Forest Oil 
Corporation," Union Oil Company of Cali- 
fornia et al.,!2 and Sun Oil Company et al.!* 
In the Forest proceeding and in the Union 
proceeding the contracts provided for a price 
increase on November 1, 1954, from 8.79 
cents per Mcf to 16 cents per Mcf, exclusive 
of tax. 

In the Sun proceeding the rate in- 
crease sought is also from 8.79 cents per Mcf 
to 16 cents per Mcf, and results entirely from 
two-party favored nations clauses in the pro- 
ducer contracts put into operation by the 
Union price increase. 
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ia commission suspended each of the 
rate increases sought and instituted in- 
vestigations under § 4 of the Natural Gas 
Act. All of the rate increases are presently 
in effect under bond and subject to refund. 
Hearings in all three of the cases are con- 
cluded and before examiners for decision in 
the Forest and Sun cases, and before the 
commission for decision in the Union Case on 
exceptions to the examiner’s decision. 

In all three cases when the Mobile decision 
came down after the hearings were con- 
cluded, the producers filed motions based on 
the Mobile decision that the § 4 rate proceed- 
ings be dismissed by the commission for lack 
of jurisdiction. In essence, the argument 
made for dismissal is that the increased rate 
is a contract price and not a rate change sub- 
ject to suspension and investigation by the 
commission under § 4 of the Natural Gas 
Act. It is of interest that this argument has 
even been made in the Sun Case where the 
increase results entirely from the operation 
of the two-party favored nations clause, 

The commission has not passed upon the 
motions, but the examiner in the Union Case 
denied the motion on the grounds that the 
increased price the producer sought was a 
change in rate subject to the provisions 
of § 4.14 

The commission has since rejected simi- 
lar producers’ contentions in the Tide Water 
Associated Oil Company proceeding”; also, 
in other dockets, ¢.g., Davidor & Davidor. 

The same contention was recently made in 
a number of producer cases in the fifth cir- 
cuit, but was not decided by the circuit 
court.16 

If it should be ultimately determined that 
the producers’ argument based on the Mobile 
decision is correct, it seems to me that the 
commission may have to re-examine its posi- 
tion as to the issues it will consider in a 
producer certificate case. 


¥ the suspension provisions of § 4 are un- 
available where increases in prices occur 
as the result of price escalation clauses, it 
could easily result in having rate increases in 
effect for considerable periods of time, which 
the commission in a § 5 proceeding subse- 
quently found were contrary to the public in- 
terest. If the relief sought by distributors 
from the initial price or price escalation pro- 
visions is prospective only in a § 5 proceed- 
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ing, the clause now used by the commission 
in producer certificate orders with respect to 
rates will not furnish much basis for post- 
poning its decision on the initial price and 
the price escalation clause issue. 

To the distributors it does not seem that 
the commission has yet met the issue of the 
objectionable price escalation clauses head on. 
This is unfortunate for certainly the clauses 
are a great contributing cause to the price in- 
stability and uncertainty that now exist in 
the natural gas industry. 

It is true that the commission in its order 
174-B did indicate that third-party favored 
nations, price redetermination, and_ spiral 
escalation clauses were not in the public in- 
terest. But the meaning of words the com- 
mission there used that contracts containing 
such clauses “will not be considered in sup- 
port of any certificate application or other- 
wise given effect by the commission” are not 
clear, I am not aware of any pipeline certifi- 
cate case where the commission has refused 
the certificate on the grounds that the under- 
lying producer contracts contained such 
clauses. In fact, the commission has granted 
certificates based on contracts containing 
such clauses where the issue has been directly 
raised by an intervener.!” 

In FPC Docket No. R-153'* the commis- 
sion is considering a prohibition with respect 
to both two-party and escalation clauses of 
the three-party price redetermination type in 
regulations governing producer rate filings, 
but at the date these remarks were prepared 
no action on the proposed rule making has 
been announced, 


g regulatory problems of producer 
and pipeline rate proceedings since the 
Phillips decision are even more perplexing to 
the distributors than rate problems arising 
in certificate proceedings. 

As the favored nations and price redeter- 
mination escalation clauses in the pipeline- 
producer contracts began to really take hold, 
the distributors found themselves facing sub- 
stantial rate increases in numerous pipeline 
rate proceedings, 

The first effect of this situation on the dis- 
tribution companies was to lead many of 
them to seek approval from their state public 
service commissions for the insertion of price 
adjustment clauses in their own tariff sched- 
ules, Although such clauses may serve to 
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avoid multiplicity of distributors’ rate pro- 
ceedings before their respective state com- 
missions, they certainly were not a solution 
to the problem of stability of their rates de- 
sired by the distribution companies. Nor are 
such price adjustment clauses much comfort 
to the distributors faced with the specter of 
being priced out of their market. 

The distributors, like the other divisions 
of the industry, are concerned with the prin- 
ciples and ground rules to be established by 
the commission for producer rate making. 
They share the hope of the producers and the 
pipelines that these regulatory principles and 
rules of the road will soon be evolved. 

Many distributors also believe that as the 
producer rate regulation picture becomes 
clearer, it may be necessary for the commis- 
sion to re-examine and change established 
practices with respect to pipeline rate pro- 
ceedings such as rolled-in-costs and zone rate 
formulae. 


A’ the “salesmen” of the industry view the 
producers’ rate-making situation it is 
simply this: 

The distributors recognize that it is in 
their interest and their consumers’ to obtain 
an adequate supply of natural gas at fair and 
reasonable prices. They recognize that the 
producing segment of the natural gas indus- 
try must be fairly and adequately compen- 
sated for its costs and risks and so as to pro- 
vide the incentive to induce continued pros- 
pecting for more gas. 

The distributors are interested in having 
a rate formula established by the commission 
which is suited to the nature of the producer’s 
business which will give the producers an 
adequate reward. 

At the same time, however, the distributors 
believe that the formula and methods devel- 
oped for regulation of producer rates must 
eliminate the direct and indirect effects of the 
objectionable price escalation clauses. 

The distributors know from long experi- 
ence that load growth provides the means 
whereby they can absorb their increasing 
costs and expenses, If load growth becomes 
impossible due to unpredictable gas price in- 
creases, the situation could change very 
rapidly. 

Raising rates to provide distributors with 
additional revenues to offset increased gas 
prices may only accelerate a priced-out-of- 
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the-market situation: witness the transit in- 
dustry. 

The distributors have learned to listen 
when their own salesmen begin to holler 
about high prices. Perhaps it would be well 
for the natural gas industry to do likewise. 


(0% further personal observation: Al- 
though there are a few in the distribu- 
tion end of the business who would apply the 
original-cost-straight-line-depreciation for- 
mula to the producer, I think that most of the 
distributors feel this formula in most in- 
stances to be inappropriate for determining 
proper producer rates. However, it is also 
my personal observation that, even absent the 
decision of the court of appeals in the Pan- 
handle Case,!® most distributors feel that 
evidence of comparative or increased costs 
should be an element of the proof presented 
in justification of a producer rate increase. 

To date no final decision has been made 
by the commission in any major producer 
rate proceeding determining what evidence is 
required to substantiate producer rate in- 
creases generally, although the commission 
has approved several producer rate in- 
creases.*? 

In the Forest, Union Oil, and Sun Oil 
producer rate proceedings previously referred 
to, the commission in considering motions to 
dismiss made at the conclusion of the appli- 
cants’ direct case did indicate that evidence 
consisting of merely the contracts and com- 
parative contract prices was not sufficient to 
justify the respective rate increases sought. 

In each case the commission deferred ac- 
tion on the motions to dismiss and reopened 
the hearings to permit the producers to pre- 
sent additional proof. 

At the reopened hearings in each case the 
producer applicants presented further evi- 
dence of comparative contract prices, evi- 
dence of competitive fuel costs and gas re- 
serves, but no evidence at all of costs, ex- 
pense, revenues, or return on investment was 
submitted. 


T is interesting to note that in the Forest 
Case counsel for the applicant did indi- 
cate that cost data were prepared and avail- 
able but would not be introduced as part of 
applicant’s direct case. It is also interesting 
that in the Union Case, after having been 
given three opportunities to present cost evi- 
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dence, one of the producer applicants in the 
consolidated proceeding (Morris Rauch, 
FPC Docket No. G-4334), after the hearing 
had been concluded and after the examiner 
had issued his decision and exceptions thereto 
had been filed, did move to reopen the case to 
introduce cost evidence.” The commission 
denied the motion to reopen.”* 

In none of these three cases was any evi- 
dence presented by the staff of the commis- 
sion or by intervening distributors opposing 
the rate increases. 

The examiner in the Union Case dis- 
allowed the rate increase and dismissed the 
application for failure of proof.** Oral argu- 
ment was held before the commission on 
exceptions filed by the producers to the initial 
decision, but the commission has recently or- 
dered a reargument before it in September 
without indicating the points on which it de- 
sires further enlightenment. 

These cases squarely raise the issue as to 
whether the lack of any evidence of in- 
creased costs, expenses, or insufficient return 
on investment is a fatal defect in a producer 
rate proceeding, 


, - from the issue with respect to the 
lack of any cost or expense evidence, 
there are two other questions in these cases 
regarding the evidence presented on which 
the commission’s views are looked forward 
to with interest. 

First, if the weighted average field price is 
to be the formula adopted, how will this be 
determined from the comparative contract 
price data in the record, which data on their 
face show that many of the comparative con- 
tract prices used are the direct or indirect 
result of the operation of the objectionable 
type of price escalation clauses? 

Second, how the commission will regard 
the so-called competitive fuel cost evidence 
presented. The comparison with respect to 
competitive fuel costs in these cases was 
made by using the price of gas to the dis- 
tributor at the end of the pipeline with the 
wholesale price of oil at the refinery or 
tanker delivery point. From this comparison, 
the argument was made that gas was under- 
priced. If such evidence is accepted to justify 
producer rate increases and the price of gas 
is permitted to rise until its comparative 
cost at this point is equal to oil, the distrib- 
utor who must meet the competitive cost of 
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oil at the consumers’ burner tips will most 
certainly, quickly and effectively approach 
being priced out of his market. After all, it 
does cost the distributor something to bring 
the gas from the end of the pipeline to the 
consumers and to install and read consum- 
ers’ meters, particularly in large metropoli- 
tan areas. Furthermore, one should not 
overlook the fact that distributors have long 
been regulated by state commissions with 
respect to their rates, in many states on an 
original cost basis. 


HERE are other producer rate cases 

which will shortly be before the com- 
mission for decision in which the commission 
will have an opportunity to determine what 
evidence is required to justify producer rate 
increases. For example, the Stanolind Oil 
& Gas, Continental Oil, Mississippi River 
Fuel Corporation proceeding, Docket Nos. 
G-8697, G-8696, G-9097, in which a price 
increase from 13 to 134 cents per Mcf for 
gas sold to Mississippi River Fuel Corpora- 
tion is now in issue, and in which both the 
staff of the commission and Mississippi 
River Fuel have presented evidence of com- 
parative contract prices. Again in these 
proceedings the producers have presented 
no evidence at all with respect to increased 
costs or expenses in justification of the rate 
increase. 

Then, there is the Tidewater*® proceeding, 
which is still in the hearing stage, where 
cost evidence based on an allocation of costs 
between oil and gas on a Btu basis has been 
offered by the producer. This proof has not 
yet been subject to cross-examination. The 
case is significant as a possible indication 
that the producers’ boycott of all cost evi- 
dence in rate cases has at last been. broken. 


Te summarize, it seems to me as things 
now stand, most distributors feel that: 

1. Until reversed or overruled the court 
of appeals’ decision in the Panhandle Case®® 
requires conventional cost evidence “at least 
as a point of departure” to some new for- 
mula for determining the justness and rea- 
sonableness of producer rates. 

2. When a rate increase is sought, the 
producer, as an element of his proof, must 
make some showing that his cost and ex- 
penses have increased in an amount which 
justifies the rate increase. In the cases I have 
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been in to date it has been contended by the 
applicants that the rate increase is justified 
by increased costs and expense, but no 
figures of what I call comparative costs and 
expenses have been put in evidence to sup- 
port the contention. 

3. Although allocation of costs as between 
oil and gas may be difficult, it may have to be 
at least attempted on some basis. In this 
regard distributors who are combination gas 
and electric companies are well aware of 
the problems of allocating costs between 
their gas and electric departments. Straight 
gas distribution companies are also quite 
familiar with the difficulties encountered in 
making cost allocation studies with respect 
to their rate classifications. 

4. If average, weighted average field price 
or some similar method is to be the selected 
standard, then it must be arrived at after 
elimination of the effect of the objectionable 
favored nations and similar price escalation 
clauses. Twenty or two hundred contract 
prices of 15 cents can furnish little basis for 
the determination of a “just and reasonable” 
rate if all these contract prices are the direct 
or indirect result of the operation of those 
escalation clauses. Such regulation is hardly 
any regulation at all. 

5. It is the producers, not the distributors, 
who have the burden of justifying their 
sought-for rate increases. The distributors 
are not required in a § 4 proceeding to ad- 
vise the producer what evidence to present. 
Furthermore, it is the producers themselves, 
and not the distributors, who know what 
cost and expense information they have, The 
independent distributors for the most part do 
not have the factual contract and cost data 
that are available to the producers. In prior 
pipeline cases where the commission has ar- 
rived at a determination of rates, some evi- 
dence of production cost has been in the 
record?” This was true even in the Pan- 
handle Case.?® 

6. The distributors just cannot quite be- 
lieve that the producers, certainly the large 
producing companies, do not make some de- 
termination when a contract price is set as to 
whether they are going to make money on the 
gas sales contract or not. In the Forest Oil 
Company Case, to which reference has pre- 
viously been made, a policy witness for the 
applicant admitted that Forest did consider 
whether it could get a good return on its in- 
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vestment, and that it should be a return com- 
mensurate with that which Gulf Oil or the 
Texas Company would expect to make.?9 


| finally, to the pipeline rate pro- 
ceedings, the distributors faced with 
rapidly increasing pipeline rates view several 
long-established concepts with some concern. 

As the pipeline rates increase, the dis- 
tributors at the end of the long lines will 
undoubtedly be the ones to be first priced out 
of their markets or suffer the effects of com- 
petition with cheaper fuels, Distributors 
closer to the producing fields under present 
pipeline rate standards may still be able to 
meet the price of competitive fuels and re- 
quire more natural gas. 

If distributor “A” at the end of the pipe- 
line requires no more gas and, in fact, may 
even eventually be in difficulty to dispose of 
the gas he has already contracted for, should 
he be further burdened with a portion of the 
additional costs and expense occasioned by 
the pipeline’s construction and purchase of 
new high-priced gas reserves to take care of 
distributor “B’s” additional requirements? 
May it not be about time to re-examine the 
established concept of “‘rolled-in-costs” ? 

The same problem exists with respect to 
zone rates now set for the most part on some 


& 


sort of a mileage basis. From their own ex- 
perience most distributors know that cost 
allocations may be useful in examining rate 
structures, but that the value of the service 
must be considered in fixing the rates. The 
same could also be true in the case of pipe- 
line rates. It could be that zone rates fixed 
on other than some mileage basis might pro- 
duce an over-all result not only more bene- 
ficial to the pipeline but to all of its customers. 

This was suggested in the Northern 
Natural proceeding,®® where the opponents 
of zoning demonstrated that the large vol- 
ume of gas distributed through the years on 
Northern’s system had benefited all of 
Northern’s customers through lowered trans- 
mission costs. 


HE distributors know of the job facing 

the commission with respect to rate 
regulation problems. They appreciate that 
the approach to the solution of the problems 
has had to be slow and cautious, and that it 
has properly been delayed by the possibility 
of legislative amendments to the Natural 
Gas Act. 

But now I think the attitude of the dis- 
tributors, and perhaps the whole natural gas 
industry, is simply, “Damn the torpedoes, 
full speed ahead !” 


Footnotes 


1Re Tennessee Gas Transmission Co. (FPC 
1955) 9 PUR3d 447. 

2 For example, Re Buchanan, Docket No. G-3864, 
July 1, 1955. 

8 For example, Re Lenoir M. Josey, Inc. Docket 
No. G-8709, Sept. 13, 1955. 

4 Alabama-Tennessee, FPC Docket No. 8805 et 
al. Transcript 527 et seq.; Transcript 1628 et seq. 

5 Re Tamborello (FPC 1955) 11 PUR3d 413. 
Ms He Cities Service Gas Co. (FPC 1955) 12 

7 See EPC Docket No. G-2569 et al. Opinion No. 
288, 12 PUR3d at p. 15. 

“It has been stated, rather than order a rate con- 
dition in this proceeding, that we may immediately 
order commencement of a rate investigation pro- 
ceeding under § 5(a) of the Natural Gas Act... 
into Signal’s rates and charges. This, of course, is 
true. However, recourse to a proceeding under § 
5(a) in a situation of this nature has several critical 
disadvantages, all detrimental to the public interest. 

“Fundamental to the concept of rate regulation 
of the natural monopoly is the principle that the 
burden of demonstrating the reasonableness of the 
rates and charges assessed on and to be collected 
from ratepayers should vest primarily in the pro- 
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ponent of the rate. Many organic statutes of regula- 
tory commissions hold that this burden never shifts, 
regardless whether the assailed rates are effective 
or not. Under the Natural Gas Act, however, once 
a schedule of rates and charges has been filed and 
becomes effective, the burden of going forward with 
the evidence at least is borne by the complainant 
alleging unjust preference, prejudice, or discrimina- 
tion or by the commission commencing an investiga- 
tion on its own motion. It becomes clear, therefore, 
that in order effectively to attack a rate or a charge 
which has been filed and has become effective 
through operation of law, an unnecessarily difficult 
and complex procedure must be followed to the dis- 
advantage of the public interest. 

“A proceeding under § 5(a), moreover, is certain 
to entail a long delay in terms of time of final de- 
cision, and there is no way of undoing the damage 
done to the public in the interim period. A proceed- 
ing under § 5(a) is, itself, more time consuming 
than the course of action we employ here, thus, 
administratively more difficult and would confront 
us with a multiplicity of actions, all brought on by 
our failure to act in the first instance.” 

8 FPC Docket Nos. G-4280 et al., examiner’s de- 
cision issued Feb. 1, 1956. 
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14FPC Docket Nos. G-4331 et al. Decision of ex- 
aminer issued May 2, 1956. 

15 FPC Docket No. G-9551, May 24, 1956. 

16 Magnolia Petroleum Co, et al. wv. Federal 
Power Commission (USCA 5th) No. 15320 and 
cases 15704, 15627, 15678, 15799, 15928, opinions 
dated June 30, 1956, dismissing petition for review 
of commission's orders dismissing for lack of jur- 
isdiction. 

17 See FPC Docket Nos. G-8805 et al. where a 
motion was made to strike contracts containing 
price redetermination clauses from the record. 

In its findings and order granting the certificates 
the commission said: 

“These interveners also contend that since the 
escalator clauses contained in the independent pro- 
ducer contracts are of the type which were found 
not in the public interest in the commission’s order 
174-B, issued December 17, 1954, the commission 
should grant their motion to strike the independent 
producer contracts from the record in these pro- 
ceedings. The clauses complained of can only be- 
come operative in the event of a future filing pro- 
posing an increase over and above the initial rate. 


Further, in the event of a request for future rate 
increases, the interveners will have adequate op- 
portunity to be heard with respect to such proposed 
increases.’ 

18 Notice of Proposed _ Making (1956) 21 
Federal Register 2388-2389 

19 City of Detroit v. Federal Power Commission 
(CA DC 1955) 11 PUR3d 113, 230 F2d 810. 

20Re Davidor & Davidor (FPC) Docket No. 
G-8550, March 22, 1956; Wunderlich Development 
Co. (FPC) Docket No. G-3940, March 19, 1956. 
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Rate Regulation Problems Facing the Gas Consumers 
By CHARLES W. SMITH* 


Wie I was invited to participate in a 
discussion in Dallas, Texas, on the 
regulation of the natural gas industry and to 
speak from the consumers’ viewpoint, my 
first thought was that it would be a rash 
undertaking at this stage in our history to 
invade the domain of the producer and argue 
the cause of the consumer. But then I re- 
called that Abraham Lincoln once said the 
Lord must love common men because he 
made so many of them and that the same 
thing could be said about consumers. In 
any event, I am sure you will agree, it would 
not be in keeping with the best tradition of 
lawyers to let the consumers’ case go by 
default. 

A consumer is to the producer—and the 
pipeliner and distributor as well—what the 
dog is to man—his best friend. This is some- 
times hard to believe in view of the almost 
internecine warfare which has raged from 
time to time, but it is a fact. 


* Former chief, bureau of accounts, finance, and 
rates, Federal Power Commission ; now consultant, 
Washington, DC 


The consumer is the last man on the nat- 
ural gas totem pole. This position of the 
consumer, in other fields, is usually an envi- 
able one, for he is sought after by all manner 
of men who want his business. He is a 
barded by literature of all kind, direct, 
newspapers, and in magazines; he is - 
pealed to on the radio and television; and 
he is sought out personnally by representa- 
tives of business institutions, large and small, 
who want to sell him their wares. This gives 
him a feeling of importance, in which he 
sometimes exalts. The consumer is more 
than mildly surprised, therefore, at the ap- 
parent low esteem in which he is held by 
certain elements of the natural gas industry, 
as portrayed by some of their spokesmen and 
as reported in some of their publications. 


I AM sure you will agree it is time to lay 
aside the cudgel and for all interested 
groups to use a softer tone in trying to re- 
solve the mutual natural gas problems, diffi- 
cult though they be. The producer must learn 
to understand that his best salesman is the 
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pipeliner and the pipeliner that his best sales- 
man is the distributor. These are basic facts, 
and all three must understand they are de- 
pendent in the end on the consumer. 

Now to the consumer there is nothing 
novel about government regulation of those 
businesses which old-fashioned people call 
affected with a public interest. Such regula- 
tion is about as old as organized government. 
Such regulation, with different emphasis at 
different times on what businesses came 
within this category, was provided in all the 
ancient codes and was deeply embedded in 
the common law which our forefathers 
brought from England. 

The consumer knows, too, that this regula- 
tion was designed for his special benefit be- 
cause of the organization of the particular 
industry—the proper and efficient organiza- 
tion, albeit—left him at a great disadvantage, 
in trying to strike a fair bargain with its 
members. In such circumstances he has al- 
ways appealed to his government—to poli- 
ticians or statesmen or judges or bureau- 
crats—to protect his right and proper 
interest. 


HE consumer has had the prices which 

he pays for natural gas fixed by regula- 
tory authority as far as he can remember. 
Again from his viewpoint there is nothing 
novel or original in regulating the price of 
the gas he buys. Moreover, he sort of feels 
that because his gas appliances are connected 
by pipes to the distribution system, then to 
the interstate pipelines, then to the gas wells, 
that there is really one gas business which 
serves him, but with different segments. Any 
similarity to the head bone being connected to 
the shinbone is, therefore, more than coin- 
cidental. 

The consumer is not an advocate of regu- 
lation for regulation’s sake. There is no art 
for art’s sake philosophy here. He is a down- 
to-earth, practical sort of cuss who wants 
regulation to be practicable and effective. 
Specifically, he wants good service at lowest 
reasonable rates and with a_ reasonable 
amount of stability in the rate level. On the 
whole—there are some exceptions—these are 
the kind of things he has been accustomed to 
in his transactions with regulated utilities. 
He wants to be sure, in other words, that he 
gets fair shakes in the natural gas game. 

I said that the consumer is not interested 
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in regulation for regulation’s sake. He does 
not care, for instance, if producers are regu- 
lated or not (I assume our main purpose 
today relates to the producer segment of the 
natural gas business) if he can be assured 
of what he considers his entitlement—good 
service at lowest reasonable rates, and rea- 
sonable stability therein. But as he looks at 
the marketing practices which have grown 
up in recent years in the natural gas-pro- 
ducing areas, he is likely to conclude he can- 
not obtain reasonable protection without the 
intervention of regulatory authority. 


; ie tremendous growth of the natural 
gas business in the last decade has been 
attended by marketing practices which are 
at variance with those with which the. con- 
sumer is familiar. I have already pointed 
out how he feels his purchasing potential is 
important because of the importunities made 
to him by all kind of sellers. But when he 
looks at the practices of producers of nat- 
ural gas he finds that a different, and to him 
a disturbing, situation prevails. There, the 
potential purchasers, not the sellers, are the 
importuners. 

Moreover, he finds the pricing practices 
such as he would not likely sanction in his 
own business dealings. He finds that the 
usual gas supply contract provides for pe- 
riodic increases in prices of specific amounts. 
He does not mind this, for it conforms some- 
what to his own experiences. He is familiar 
with other contracts with similar provisions. 

But then he finds price escalation pro- 
visions which are unknown to him and which 
he believes are not in harmony with the prin- 
ciples of competition as he understands them. 
For instance, the favored nations clauses 
whereby the purchaser agrees to pay a higher 
price in a given contract if he pays others 
more for gas in the area or even if other 
buyers pay more in the general region, are 
novel to him, to say the least. The ordinary 
consumer would not think of entering into 
such a contract for his purchases in the com- 
petitive fields and he is unconvinced that 
such terms and conditions would exist if the 
competition in the gas-producing areas were 
all that it is sometimes said to be. 

He notes that under the various escalator 
clauses in the natural gas purchase contracts, 
prices can go only one way—upward—never 
downward. He is reminded that as forceful 
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and as powerful a bargainer as Walter 
Reuther could not obtain this kind of con- 
cession from General Motors but had to be 
content with a wage rate which went down 
as well as up with the cost-of-living index. 


HEN to the foregoing there is added 

the geographical concentration of gas 
reserves and the apparent concentration of 
ownership, the consumer must be excused if 
he concludes that the watchful eye of the 
regulator is necessary to protect him from 
great inflationary risks. 

Accordingly, from the consumer’s view- 
point, in view of the uneconomic marketing 
practices which have grown up with the al- 
most phenomenal boom in the natural gas 
industry, some price protection by regulation 
is needed. I will, therefore, assume, arguendo, 
that the problem is how best to accomplish 
this purpose. 

I feel I can speak with some authority in 
the matters I have discussed, but when it 
comes to the method of achieving the results 
the consumer desires, I have no way of know- 
ing his mind because he has not been vocal 
in this channel. Besides he has always left 
such matters to the experts appointed and 
employed by government to protect his inter- 
ests. By a process of mental transmogrifica- 
tion, however, I shall try to view this prob- 
lem as a consumer might if he had some com- 
petent experience in regulatory matters. 

First, I know of no practical way of regu- 
lating the rates on an individual basis of the 
several thousands of small producers. (By 
way of caution, I hope no one will quote that 
sentence out of context.) 

Secondly, the comparative price method 
of regulation is illogical and, with all due 
respect to those who disagree, illegal. 


ET me deal with these two phases first. 
Obviously, the rates of a mass of small 
sellers cannot be regulated on an individual 
basis, except, of course, through a “freeze” 
of prices such as substantially occurred dur- 
ing World War II. This method of regula- 
tion is not proper in times of peace. Some 
method of handling such producers en masse 
or exempting them because de minimis should 
be found. 
The commodity value method of fixing 
the price of natural gas has appeal in its face, 
but fails to measure up upon analysis. Shall 


we fix producer A’s rates on the basis of 
B’s and C’s charges and then C’s rates on 
the basis of A’s and B’s? You see that kind 
of reasoning confines us to the vicious circle. 
Moreover, if the scheme has any merit, it 
must work both ways, downward as well as 
upward. Can we bring some of the new 20- 
cent rates down to 15 cents by that method? 
The answer, of course, is an emphatic no. 
If the method will not work in both direc- 
tions it lacks merit. 

The principle of fixing the price of gas 
in terms of different prices of the same com- 
modity, which different prices must neces- 
sarily be greatly affected by the regulatory 
process, I am sure, if embarked upon, will 
not stand the test of time. 


; ee Federal Power Commission was 
eminently right, therefore, in Sun Oil 
Company, Docket No. G-8288, in rejecting 
comparative prices as the sole test of rea- 
sonableness of the rates. Indeed, there is 
good judicial authority for its action. I do not 
know how many of you heard the argument 
in the Supreme Court of the United States 
in October, 1943, in the Hope Natural Gas 
Company Case. Some of you old-timers will 
recall that Hope included its production 
properties in the rate base at cost, and gen- 
erally used the cost method for its produced 
gas, while claiming fair value for its other 
properties. As I recall the argument, Mr. 
Justice Black asked the most competent Wil- 
liam B. Cockley, who argued for Hope, the 
reason for the different claim with respect to 
producing properties. Mr. Cockley re- 
sponded in substance that he did not know 
how he could prove any other allowance un- 
der the Supreme Court’s decisions, as well 
as decisions of state courts. 

The Supreme Court, as Mr. Cockley 
pointed out, had considered the question in 
United Fuel Gas Co. v. Kentucky R. Com- 
mission, 278 US 300, PUR1929A 433. In 
that case the company claimed fair value of 
gas lands, leaseholds, and rights at some $36,- 
000,000. The commission allowed book value 
—$6,700,000. Company witnesses determined 
the unregulated price of gas for industrial 
purposes at Pittsburgh at 30 cents and 35 
cents per Mcf. The cost of transporting the 
gas to the market was deducted to arrive at 
the value of the gas at the well. One witness 
valued the gas on a present-worth basis, by 
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discounting the price over the period the re- 
serves would be recovered. This, of course, 
gave a lower price than estimated value at 
the well. Another witness, by a somewhat 
similar process, arrived at a value of the gas 
in the ground of 5 cents per Mcf. All the 
estimates were based upon estimates of the 
price of natural gas over a period of years 
in unregulated sales. 


| ew court noted that the estimates were 
conjectural and said that the fact that 
the base price used was not then regulated 
it was not admissible to assume that the price 
will remain unregulated, hence prediction of 
30-cent gas for eighteen years was feebly 
made. The court said “such an estimate of 
value is without known sanction.” It then 
went on to say: 


On the record as made, appellants have 
failed to present any convincing evidence 
of value of their gas field which would 
enable us to assign it any greater value 
than that which they appear to have as- 
signed it on their books. 


The decision in Dayton Power & Light Co. 
v. Ohio Pub. Utilities Commission (1934) 
292 US 290, 3 PUR NS 279, is to the same 
general effect. That case holds a personal 
interest for us in that the attorney for the 
commission, then assistant attorney general 
of the state of Ohio, was none other than our 
own vice chairman, Donald C. Power. 

Mr. Cockley clearly recognized the circuity 
of reasoning in trying to prove the value of gas 
by reference to prices of gas when he pointed 
out that the principal market for leases was 
by regulated companies so that you get into 
the same difficulties as you do in trying to 
prove market value of the physical properties 
of a public utility. 

Accordingly, the comparative value con- 
cept, standing alone, or with major weight 
assigned it, is an illogical method of deter- 
mining the regulated price. It is circular rea- 
soning as the court in effect noted. And as 
the Supreme Court said in the Hope Case, 
value “is the end product of the process of 
rate making, not the starting point...” (320 
US 591, 601, 51 PUR NS 193, 199.) 


V 7 HAT about cost as the basis for such 
rate regulation? The commission, for 
years, of course, used the cost basis for gas 
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produced by pipeline companies. As many 
of you know, I have been rather closely asso- 
ciated with the development of the cost or 
investment method of utility rate regulation. 
At this stage in the regulation of producers’ 
rates, I want to confine myself to a narrow 
proposition with respect to cost. My posi- 
tion, at this time, and for present purposes, 
is that costs cannot be ignored. They must 
be considered. 

There was testimony by a utility executive 
before the Federal Power Commission re- 
cently to the effect that rates must cover 
costs. This would seem to be a truism—the 
kind of common-sense conclusion that any 
general storekeeper in the country would 
come to. It is as practical and as natural as 
the business motive itself. Costs must be 
considered if we, as we must, have any regard 
for preserving our utilities in a sound finan- 
cial condition. 

I have little patience with those who con- 
tend cost of production cannot be determined. 
Of course, absolute, precise costs cannot be 
determined—anywhere. If we lock ourselves 
in a vacuum, as we do when we try to obtain 
theoretical perfection in cost accounting, we 
are doomed to failure in almost any business. 


FEEL reasonably sure that General Elec- 

tric, General Motors, and General Mills 
do not know the precise—the vacuumatic— 
costs of any of the products they sell. I am 
sure, however, that they can make the prag- 
matic determinations of cost which are nec- 
essary to the profitable operations which they 
have enjoyed. That is all we can make in 
the business field and all that we should ex- 
pect in the regulatory field—pragmatic de- 
terminations. 

Let me cite one specific example of what 
I have in mind. Recently the American Steel 
and Wire Division of United States Steel 
celebrated 125 years of wire making. At its 
Waukegan plant, it makes 50,000 different 
types of spring. I am sure it does not know 
the precise cost of any of them; I am just as 
sure it can make the pragmatic determina- 
tions of cost which are vital in its successful 
merchandising operations. 

The production of oil and gas is a rather 
simple operation compared to that of many 
industrial concerns. My point is, we have 
to be a little arbitrary in any cost determina- 
tion involving joint products or services, but 
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no more so in the gas business than in most 
others. All we have to do is to emphasize the 
positive and we will obtain workable results. 
I said the consumer wants regulation to be 
practical. The most practical solution to 
the problem of regulating producers’ rates, 
I suggest, is not to proceed on the basis of 
individual producers, but to fix rates by fields 
or other geographical areas. All producers 
in a given field would then charge the same 
price for the same quality of gas. The filing 
of rates by each producer would be unnec- 
essary. Presumably, in fixing the rates for a 
given area, the commission could consider 
whatever elements it deemed appropriate to 
obtain a fair end result. Presumably, some 
producers under this scheme would make 
high, some average, and some low returns. 
That is the way we find it where real com- 
petition prevails. Provision, of course, would 
have to be made for re-examining the rates 
from time to time on the commission’s own 
motion, on complaint of purchasers or on 
application of producers. This is clearly a 
practical and efficient regulatory method. In 
my opinion, it is most adaptable to the pro- 
duction end of the natural gas business. 


HE operating ratio method referred to 

by Commissioner William R. Connole? 
is worthy of exploration in connection with 
the regulation of small producers. That meth- 
od is essentially a cost method of regulation. 
In effect, there is added to the operating costs 
a percentage deemed reasonable in order to 
arrive at the revenue requirements. As the 
court noted in Arlington County v. United 
States (DC Va 1951) 101 F Supp 328, the 
method is a cost plus method. The method 
has considerable appeal in those cases where 
capital investment is not a significant factor 
in the production of income. Where, for in- 
stance, the annual revenues amount to two 
or three times the total investment—where 
the investment turns over two or three times 
a year—the method has been found feasible. 


1“General Considerations: a Nation’s Natural 
Gas Pains,” Georgetown Law Journal, Vol. 44, No. 
4, p. 555. 


APPENDIX 


The percentage of profit to be allowed 
must be determined on the basis of much 
factual data. We do not have such informa- 
tion at this time. In other words, consid- 
erable study of worth-while facts must be 
undertaken before the proper operating ratio 
can be fixed. To reiterate, the method would 
seem to possess feasibility, particularly with 
respect to the fixing of rates of large groups 
of relatively small producers. If from a study 
of a group of producers we can determine a 
ratio which can be applied to those of the 
same or similar class, we in effect will be pro- 
ceeding on a group basis. This would be 
especially true if from the process a uniform 
rate per Mcf for a group of like producers 
could be evolved. 

In a nutshell, if we want practical and 
reasonably up-to-date regulation with respect 
to the large number of small producers we 
must change the mode from individual action 
to group action. 


se field or the group plan to be fully 
effective would probably require an 
amendment to the Natural Gas Act, although, 
conceivably, if all producers in a given area 
or in a given class are made parties to a 
proceeding, the commission could act on them 
en masse. The difficulty stems not so much 
from initial action, but in holding the line 
under provisions of law which permit each 
natural gas company to file for a change in 
rates. 

The only other alternative, if we are to 
achieve practical regulatory results, is to ex- 
empt the several thousand small producers 
whose sales do not have a material effect on 
interstate commerce in natural gas, similar 
to the exemption provisions in Part IT of 
Interstate Commerce Act (Motor Carriers) 
49 USCA § 304(4a). 

To conclude, let me reiterate the consumer 
insists upon obtaining what he believes to be 
his fundamental right—adequate service at 
lowest reasonable rates. He desires practical 
and effective regulation and regulation of all 
segments of the natural gas industry neces- 
sary to achieve this result. 





The paper by David I. Mackie of New York, chairman of the Eastern Railroad 
Presidents Conference, entitled “Scope of Operation of Surface Carriers: Common, 
Contract, Private,” will be published in Pustic UTILITIES FORTNIGHTLY issues of 
November 8th and 22nd. 
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Freedom of Entry in Air Transportation 
By ROBERT L. CLARK* 


HIRTY-FIVE years after the Wright 

Brothers successfully flew the first 
heavier than air craft over the fields of Kitty 
Hawk the Congress found it necessary to 
adopt the first comprehensive act regulatory 
of air travel—the Civil Aeronautics Act of 
1938. After eighteen years under the Civil 
Aeronautics Act of 1938 the United States 
has the only domestic air transportation sys- 
tem in the world that is not in the hands of 
monopolists. The wise and farseeing policies 
of the Civil Aeronautics Board have devel- 
oped the most competitive form of travel in 
history, whether it be on rails, roads, sea- 
ways, or air lanes. Regulation has brought 
reliability which has developed a public air- 
mindedness so necessary to successful com- 
mercial operation. Lately, however, certifi- 
cated scheduled air transportation, about to 
get its air legs after a prolonged case of aero- 
neurosis, is under attack by some Johnny- 
come-latelies who realize that the air-line 
business as finally developed has net profits 
at its tail wings. They are known as non- 
scheduled or irregular carriers. They shout 
the battle cry of free entry and free com- 
petition, but only hoping thereby to thumb 
for themselves a free ride. 

I shall undertake to show that this at- 
tempt by a handful of nomads to reap a har- 
vest from the foresighted labor of others, 
would result, if successful, in a free-for-all 
in the air transportation business, to the 
detriment of the public interest. Before such 
a distinguished group of lawyers the act 
upon which commercial aviation has its foun- 
dation need not be discussed in detail. It is 
sufficient to say that it was enacted to pro- 
vide unified regulation in accordance with a 
comprehensive long-range program intended 
to develop a universal air transportation sys- 
tem second to none. Competition is its key- 
note, but not that of the cutthroat variety 
which results in uneconomic, destructive, and 
wasteful operation. 

In order to insure this the Congress has 
regulated the entry into the air transpor- 
tation business. It has required a certificate 
of public convenience and necessity to be a 


* General counsel, Trans-Texas Airways, Dallas, 
Texas. 
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prerequisite to engaging in air transporta- 
tion.! This “keystone of the act” was rightly 
named for other important provisions of the 
act, such as reasonable rates, economically 
sound and stable operation as well as safety, 
are all but empty, meaningless words with- 
out it. Before the act there was no restriction 
on entry into the air-line business. Anyone 
who could collect the necessary aircraft and 
personnel was free to establish an air trans- 
port operation? in direct competition with ex- 
isting services, regardless of the economic 
impact of the new operation on such serv- 
ices. There was no security for air-line in- 
vestments. I submit that the end result of 
the present campaign would be a return to 
those good old barnstorming days. I say this 
because those who are attacking the board’s 
policy on certificated scheduled airlines have 
no intention of complying with the require- 
ments of the act. Through the tag, “freedom 
of entry,” they hope to divert attention from 
their real program—freedom from regula- 
tion. Behind this catch phrase is a program 
of exemption from regulation as well as a 
scheme to secure coveted route awards 
limited to the most lucrative traffic centers. 


HERE is no responsibility to service the 

hundreds of communities where the cost 
of operation is at a loss. If air-line transporta- 
tion is to remain the great civilizer of man- 
kind, it must be founded and maintained on a 
system that requires a universality of service 
to all communities. The scheduled, certifi- 
cated carrier system does just that. Since 
1938 the coverage has increased from 183 
communities to some 600 at this time, of 
which a large percentage are serviced at a 
loss. One need not draw on his imagination 
to forecast what will become of this service 
under the free-for-all plan now demanded. 
Furthermore, the scheduled, certificated car- 
riers are regulated in the most minute details 
of their daily operations. Rigid inspections 
of equipment, continuous servicing, periodic 
overhauls, complete safety and communica- 
tions devices, and plane loads of specialized 
official reports make these carriers the most 
precisely regulated of all public service in- 





























dustries. Not only must they meet the re- 
quirements of fixed routes and schedules, in- 
spections and reports, but must discharge 
their general obligation to the public, the pos- 
tal system, and the national defense. None 
of these objectives are or will be performed 
by the nonskeds or irregulars—the nomads 
of the air—under their program of “free en- 
try.” Why labor the point? It is clearly ap- 
parent that the public interest would not be 
served by such a roving, unrestricted, un- 
regulated operation. 


W about the hue and cry of no com- 
petition—of monopoly? The truth is 
that the act imposes a policy of competition 
on the scheduled certificated airlines, not one 
of monopoly. Those making such a charge 
reflect on the great accomplishments of the 
Civil Aeronautics Board, an agency headed 
by sincere, honest, hard-working Americans 
dedicated to the public interest. To them their 
work is a public trust and air transportation 
is a public service. I am one of those who 
believes that there is no restraint, no mo- 
nopoly, and no concentration in our air trans- 
portation system, and that the objectives and 
policies of the act will continue to be fairly 
and justly enforced by the Civil Aeronautics 
Board. Let us look more closely at this charge 
of monopoly. 

The advocates of free entry attempt to 
support their monopoly accusation with the 
statement that the Civil Aeronautics Board 
in the past eighteen years has been hostile 
to the admission of new airlines. In 1938 
the board certificated 23 scheduled air car- 
riers in accordance with the mandate of the 
act. Since that date the number of scheduled, 
certificated air carriers has increased to 55. 
It has certificated seven all-cargo carriers 
who were authorized to carry air freight over 
the choice routes of the country. This action 
was taken by the board over the strong op- 
position of the domestic trunk lines. The 
board has also certificated three helicopter 
air carriers to operate domestically. 


NE of the most significant additions to 

the domestic system was the extension 

just nine years ago of scheduled air service 
to some six hundred cities of the country 
through the certification of 20 local service 
carriers. This action was taken over the op- 
position of trunk-line carriers that had ap- 
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plied for the same routes. These local air- 
lines, which have been reduced by merger 
to 13, today serve virtually every region of 
the United States on a total of 28,000 miles 
of routes that link hundreds of local com- 
munities with each other and with their ma- 
jor trade centers. The growth of the feeder 
lines has been astounding. Their passenger 
revenues grew 121 per cent between the years 
1946 and 1950 and increased 113 per cent 
between the years 1951 to 1955, or in pas- 
senger revenues from $314,000 in 1946 to 
over $33,500,000 in 1955. But despite this 
amazing traffic development their combined 
operations resulted in an operating deficit of 
over $300,000. Even so, these feeder-line 
carriers do not want more public service aid. 
What they do want and must have is more 
flexibility in route and scheduling restric- 
tions, more freedom to develop their busi- 
ness, and a modern, efficient, and reason- 
ably high-speed transport aircraft designed 
especially to operate with economy in the 
short and medium distance range. Free entry 
would in all likelihood make this infant of 
the industry an infant mortality. 

In the international field the board, repudi- 
ating the chosen instrument, or single com- 
pany, system certificated 11 airlines to con- 
duct international operations in addition to 
the pioneer “grandfather” carriers.* Six of 
the new international carriers were domestic 
carriers that had applied for international 
routes. As a result of these certifications the 
United States international air carriers today 
are conducting operations into the principal 
countries of every continent of the world save 
only Russia and the satellite states. Several 
of them compete with each other as well as 
with foreign airlines. 


HE advocates of free entry have also 

complained against the board’s failure to 
add additional passenger trunk lines to the 
domestic system. The ready-made air pat- 
tern which the board inherited in 1938 re- 
vealed a wide disparity in size and strength 
between the four large trunk lines and the 
12 remaining small carriers, which operated 
the poorer traffic routes, were weak in com- 
petitive power and leaned heavily on gov- 
ernment subsidy. In the expansion which 
followed, the board chose to grant the new 
traffic opportunities to the appropriate small 
carriers, thereby increasing their economic 
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strength and power to compete rather than 
to create new carriers and thereby condemn 
the existing small carriers to permanent de- 
pendence on subsidy. Subsequent develop- 
ments proved the wisdom of the board’s pol- 
icy. The majority of these once weak car- 
riers today are strong, self-supporting, re- 
gional airlines that have become successful 
competitors in the domestic field.® 

One of the hallmarks of monopoly is that 
the buyers of the service must accept the 
sellers’ terms because they cannot buy else- 
where. But the air traveler who would fly 
between almost any two major traffic cities 
on any important route of the country has 
a choice between two and sometimes three or 
four air carriers. He would have a competi- 
tive choice in traveling to any of the nation’s 
three large territories.* He would be able to 
choose between competing American carriers 
if he flew to any of the four largest traffic 
cities in Europe,” or to the largest traffic 
points in South America,’ or to India, the 
Philippines, or Japan. 

The competitive duplication of services be- 
tween the fifty pairs of American cities rank- 
ing first in traffic volume increased from 45.9 
per cent before World War II to 92 per cent 
in 1954, and for 61 per cent of the traffic 
of these fifty pairs of cities there is competi- 
tion by three and four carriers.? This com- 
petition will be still further increased when 
new services recently authorized have been 
inaugurated. 


[ew advocates of free entry further charge 
that the certificated airlines, by reason 
of their monopolistic position, are reaping 
excessive profits at the expense of the users 
of the service. Here again the facts arise to 
brand an irresponsible statement. Although 
the prices of operations, food, and labor have 
risen—92 per cent in consumer goods and 
128 per cent in average air-line pay checks 
since 1938—the basic fares have remained 
at substantially the same level despite the 
inflation. This contrasts favorably with the 
substantial rate increases which rail and bus 
transportation experienced during the same 
period. Air transportation is one of the few 
products of American enterprise that can be 
purchased in this era of inflation at substan- 
tially the same price at which it was available 
eighteen years ago. 

Furthermore, the revolutionary develop- 
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ment of air coach and tourist services has 
torn away the luxury label that once clung 
to American air transportation. Never be- 
fore have so many been able to travel so far 
in so short a time at so low a price.!° Today’s 
domestic air coach fares are lower than 1938 
fares and the average domestic air fare is 
approximately the same. Yet today’s do- 
mestic air services are far superior to the first- 
class services of 1938. Speeds of available 
aircraft have increased to as much as 380 
miles an hour today compared to 200 in 
1946 and 180 in 1938. Plans on the draw- 
ing boards to put still faster aircraft in serv- 
ice make news almost daily. 


fem who charge the airlines with ex- 
cess earnings take a key-hole view of 
the problem. They see the profits of the good 
years and ignore the losses of the bad years. 
But air transportation is an industry of fluc- 
tuating costs and revenues, an industry which 
alternates between feast and famine. To base 
a judgment, therefore, on the isolated figures 
of the peak years, distorts the true profit pic- 
ture. This distortion has been a principal 
weapon of those who charge monopoly 
profits. 

It is equally unfair to point to the higher 
profits of the carrier’s most productive traffic 
segments without mention of the loss points 
on the carrier’s route system.’ 

“Loss points” are those communities that 
the carrier must serve under the obligations 
of its certificate but which do not produce 
enough traffic revenue to cover the cost of 
serving them. As heretofore mentioned, 
every certificated carrier has to service many 
communities at a loss. It is able to do this 
only because it is compensated for the losses 
by the profits received from the larger traffic 
centers, 

It thus becomes clear that if the theory of 
free entry should supersede restricted regu- 
lated entry, the profits of the rich traffic 
segments would be so diluted by the new 
and excessive competition that the many com- 
munities in the unprofitable category would 
either lose their scheduled air services en- 
tirely or they would be able to retain them 
only by subsidy grants at the expense of the 
taxpayers.}* 


HE facts of the record make it clear that 
the removal of regulated entry into the 




















air-line business would weaken its hard-won 
economic stability, would endanger its high 
safety level, would compel the discontinuance 
of many scheduled air services, and would 
terminate the orderly development of air 
transportation. Under eighteen years of reg- 
ulation this has become the leading air trans- 
port system in the world. The record of the 
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discharge of the obligations and of the 
achievement of the objectives and of com- 
pliance with the policies of the act is a record 
that the scheduled, certificated air carriers, 
the government, and the public can look to 
with just pride. Why plunge it back into 
those conditions of chaos and public menace 
from which it has emerged? 


Footnotes 


1“The statutory provisions of the Civil Aero- 
nautics Act, the legislative history and decisions 
under the act plainly establish that air carriers are to 
be regulated as ‘public utilities’ as that term is gen- 
erally understood.” Testimony of chairman CAB 
at hearings on S 2647, p. 1171 (1954). 


2 The act was the result of an investigation by a 
committee of the United States Senate into an air- 
line accident at Atlanta, Missouri, May 5, 1935, in 
which Senator Bronson Cutting was killed. The 
committee found: “Competition among air carriers 
is being carried to an extreme which tends to 
jeopardize the economic status of the air carriers 
and to jeopardize and render unsafe a transporta- 
tion service appropriate to the needs of commerce 
and required in the public interest, in the interest 
of the postal service and the national defense.” 
Senate Report 1661, 75th Congress, 3rd Session, p. 2. 

Representative Clarence Lea, sponsor of the 
measure in the House of Representatives, stated 
that the proposed act “was necessary because the 
industry had reached a point where unbridled and 
unregulated competition is a public menace.” 83rd 
Congressional Record 6407, 6507 (1938). 

8 In an early case decided July 22, 1940, two trunk 
lines opposed the certification of All American 
Aviation for a pick-up service for property and 
mail on the ground that the existing air transporta- 
tion system should be given the opportunity to par- 
ticipate in the development of “feeder routes” and 
should not be preceded in this field by new com- 
panies. The board overruled the contention in the 
following language: “Any such theory . . . which 
would result in reserving solely for existing air- 
lines the privilege of providing all additions to the 
present air transportation system of the United 
States is untenable.” All American Aviation, Inc. 
Certificate of Public Convenience and Necessity—2 
CAB 133, 145-6. 

4In Northeast Air et al., North Atlantic Routes, 
6 CAB 319, decided in 1945, the board reaffirmed its 
position in the American Export Case of 1940 in 
which it had taken the position that the act and the 
facts of record required more than one international 
air carrier, 2 CAB 34 (1940). In the 1945 decision 
the board certified three carriers for competition 
across the North Atlantic. In 1950, the competitors 
hy reduced by merger to two—Pan American and 


5 Striking examples of the beneficiaries of the 
board’s policy in building up the small trunk lines 
by giving them access to more lucrative traffic areas 


are National Airlines, Delta-C & S Airlines, Capital 
Airlines, Continental Airlines, Western Airlines, and 
Braniff ‘Airways. To the strengthening of Braniff 
and Delta-C & S economic mergers also contributed. 

6 Pacific Northern Airlines, Alaska Airlines, 
Northwest Airlines, and Pan American Airways 
provide a highly competitive service to Alaska; 
Eastern Airlines and Pan American Airways pro- 
vide competitive services to Puerto Rico; and Pan 
American, Northwest, and United Airlines compete 
for the traffic between the mainland and Hawaii. 

7 Pan American Airways and Trans World Air- 
lines provide competitive United States services to 
Paris, London, Frankfurt, and Rome, the four lead- 
ing traffic cities of Europe. 

8 Pan American, Pan American Grace Airways, 
Braniff International Airways, and Delta-C & S 
provide competitive operations to South America, 
Delta being limited to Venezuela on the north 
coast. 

9 Airline Passenger Surveys, CAB. 

10 United States international airlines today are 
operating low-fare tourist services into nearly 
every part of the world and one carrier operates 
round-the-world tourist schedules. Domestic carriers 
conduct air coach (domestic name for the low-fare 
schedules) services on practically all of the long- 
haul high density routes in the United States; in 
fact, transportation by air coach is so increasing 
that it may be expected to become the standard 
service in the not distant future. 

11 The Civil Aeronautics Board recognized the 
inherent characteristics of the air transport indus- 
try and its responsibility to take them into account 
in determining a reasonable profit for a carrier 
when, in American Airlines Air Mail Rates (6 CAB 
567, 574), it said: “It is . . . our intention to fix a 
service mail rate which ... over the transitional 
period, will provide a fair and reasonable return on 
the used and useful investment, although on the 
basis of reported results for selected short periods, 
= rate may appear either unduly high or unduly 
low.” 

More recently the board again referred to the 
economic characteristic of the industry when, in 
Matter of the General Passenger Fare Investiga- 
tion, decided May 14, 1953, it said: “Therefore, an- 
other factor which motivates our decision to dismiss 
the investigation at this time is the belief that it is 
neither possible nor desirable to regulate this in- 
dustry by attempting to relate fares to returns in the 
short run . . . and it is, therefore, our belief that 
both the industry and the public will be better served 
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by a level of fares which reflects the cyclical needs 
rather than the needs of any particular year. 

“With this philosophy in mind, it is our intent 
to examine any future fare or mail rate proposals, 
not only in the light of conditions prevailing at the 
time they are advanced, but with full consideration 
of the abnormal earnings of prior years and the 
excess earnings which may be expected in the 
future, as indicated by such experience. In short, 
should earnings fall markedly in the future, the 
carriers will be expected to absorb such losses with- 
out resort to fare or mail rate adjustments unless 
it can be demonstrated that such earnings are be- 
low the level necessary to provide a fair return 
over a reasonably extended period which included 
the good years as well as the bad.” 

12 The certificated trunk lines serve a large num- 
ber of marginal or loss cities. Thus American Air- 
lines shows 23 such points out of 61 points on its 
route system; Delta-C & S has 28 out of its system 
total of 48; Eastern Airlines has 40 such cities out 
of its system total of 81; National Airlines has 21 
out of its 30 system points; and United Airlines has 
35 out of its 61 total—Testimony of the president 
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of the Air Transport Association of America 
before the House Committee on Interstate and 
Foreign Commerce with respect to HR 4648 and 
HR 4677. 

13 It is no secret that the critics of the present 
system of regulated entry who have been appli- 
cants for certificates have no interest in serving 
the loss or marginal cities or in seeing that pro- 
vision is made for continuing service to them. As 
Messrs. Tipton and Gewirtz, of the Air Transport 
Association, put it: “The discontented, who attack 
the existing system, are not interested in providing 
air service, now or in the future, to cities like 
Binghamton, New York, Springfield, Illinois, Tal- 
lahassee, Florida, Odessa, Texas, Ogden, Utah, Sac- 
ramento, California, Medford, Oregon, Topeka, 
Kansas, Harrisburg, Pennsylvania, or any of the 
multihundred airports generating little traffic, but 
to which trunk-line operations are supported by the 
revenues generated by the relative handful of large 
metropolitan areas.” See “Effect of Regulated Com- 
petition on the Air Transport Industry,” by S. G. 
Tipton and S. Gewirtz, Journal of Air Law and 
Commerce, Vol. 22, Spring, 1955. 





Uncontrolled State Taxing Power Oppressive 
Burden upon Interstate Carriers 


By GEORGE L. HASKINS* 


I 


NE of the commonplaces of business as 

well as of constitutional law is the ex- 
istence of power in the states of the Union 
to exact numerous taxes which affect or bear 
upon interstate commerce. The burdensome 
effect of many of these taxes has long been 
clear, but in some directions they not only 
have come to bear more heavily on interstate 
than on local businesses but pose threats to 
the conduct, and even to the operation, of 
certain forms of interstate business. Regu- 
lated public utilities, and interstate carriers 
in particular, have long felt the progressive 
impact of multiple state taxes, and it is with 
that general problem that this paper deals. 
Its purpose is twofold: first, to emphasize 
some of the situations in which multiple and 
cumulative state taxes are burdening inter- 
state carriers; second, to point out some of 
the ways in which the state taxing power is 
encroaching upon federal regulatory power 
and at the same time is impairing the strength 
and soundness of component parts of our 
national transportation system. 


*Professor of law, University of Pennsylvania. 
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Between the extremes of whether a state 
may or may not interfere with interstate 
commerce lies an area where the reconcilia- 
tion of the conflicting claims of state and 
national power is to be attained by an “ap- 
praisal and accommodation of the competing 
demands of the state and national interests 
involved.”? This problem is one with which 
the United States Supreme Court has had 
to deal repeatedly since the time of Marshall, 
and, in most of the situations which have 
arisen, the court has been notably successful 
in furthering the unified national objectives 
contemplated by entrusting the commerce 
power to Congress. 2 Recent decisions involv- 
ing state taxation, however, have been less 
felicitous than those dealing with state regu- 
lation. 

In many situations the court has found 
itself unable or unwilling to protect public 
utilities doing an interstate business from the 
exercise of the state taxing power, and this 
fact suggests that the time has come for giv- 
ing serious consideration to the need for 
federal legislation to curb the hand of the 
state collectors and to ensure the efficiency 
and solvency of the various forms of trans- 
portation that comprise our national system. 
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“SHE state tax problems of interstate car- 
riers have become acute in recent years 
principally because of the states’ increasing 
need for revenues. The cost of local govern- 
ment has greatly risen since the 1930's, part- 
ly because of increases in wages, salaries, 
and materials, and partly because of demands 
that government take on new or expanded 
functions. The problem of the state legisla- 
tures is to find the golden eggs which will 
pay for these increased costs, and to that 
end they have devised, increased, and multi- 
plied taxes not only upon local but upon in- 
terstate businesses as well. Since the political 
restraints which tend to curb heavy taxation 
of local business do not operate as effec- 
tively with respect to a multistate business, 
interstate business has frequently been penal- 
ized. Sometimes such a business may pro- 
tect itself’ by migration. For example, the 
heavy taxes levied upon railroads by the 
state of ‘New Jersey recently caused the 
Jersey Central to build a new yard in Allen- 
town, Pennsylvania, and this “forced de- 
cision meant loss to the state [of New Jer- 
sey] of an annual payroll ranging between 
$100,000 and $150,000.’ However, such al- 
ternatives are seldom available to interstate 
carriers, which must look mainly to the courts 
for protection from excessive tax burdens. 


[ appears to be settled beyond dispute that 
interstate commerce must “pay its way” 
within the states. Subject to the restraints 
embodied in the Constitution, as interpreted 
by the Supreme Court, the states may levy 
property taxes upon the instrumentalities of 
interstate commerce, may exact privilege 
taxes upon local activities of interstate en- 
terprise, and may impose taxes upon gross 
receipts, net income, and capital stock. 
Broadly speaking, the constitutional _re- 
straints are those of the due process clause 
and the commerce clause. 

In general, the due process clause pro- 
hibits a state from taxing property that lies 
beyond its borders and jurisdiction. That 
clause is concerned, therefore, not only with 
“situs” but with whether the tax bears a rela- 
tionship to opportunities, benefits, and pro- 
tection conferred by a taxing state. The 
commerce clause, as currently interpreted, 
prohibits “direct” taxation of interstate com- 
merce, but countenances taxes which affect 
or burden interstate commerce only “indi- 


rectly” and do not “discriminate” in favor 
of local business.® 

One of the purposes of these constitutional 
restraints is to ensure the free flow of com- 
merce among the states by preventing the 
states from taxing interstate more heavily 
than local business. Yet despite that purpose, 
it is apparent that in some situations the 
states are not only discriminating against in- 
terstate enterprise but are progressively en- 
croaching upon federal authority through ex- 
ercise of their taxing powers. A leading tax 
authority has stated that the Supreme Court 
is now deciding many state taxation cases 
“in terms of the formal incidence of the 
particular tax involved with but little regard 
for its substantive effect upon interstate 
commerce.’””® 


| eas a legal standpoint such a situation 
is important to all who are engaged in 
interstate business, and to public utilities in 
particular. But the matter cuts deeper than 
constitutional doctrine. Multiple and cumu- 
lative state taxation has become a particu- 
larly pressing problem to interstate carriers, 
as opposed to most other forms of interstate 
business, because, as public utilities, they 
have not only a duty to serve but are limited 
in their charges to what some governmental 
agency or agencies regard as _ reasonable 
prices for those services. It is seldom feasi- 
ble to pass taxes on to consumers in terms 
of higher prices, and, even when possible, 
may result in diverting traffic to a less heav- 
ily burdened competitor. Moreover, inter- 
state carriers are not free to abandon un- 
profitable local services at will but, again, 
must, to a large extent, seek and obtain ap- 
proval of a regulatory body. Heavy or dis- 
criminatory state taxes pose, therefore, a 
special threat to such carriers. However, 
multiple and cumulative state taxes are also 
a source of national concern because of the 
actual or potential effect upon our transpor- 
tation system. Declining profits result in im- 
pairment of service and efficiency, and they 
inevitably impede endeavors to obtain new 
capital for continuance or expansion of the 
enterprise, which is so essential to the na- 
tional public interest. 

It would be an impossible task to embark 
upon any discussion of the numerous forms 
of taxes levied by the states upon interstate 
carriers, but attention may profitably be di- 
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rected to two major problems in this field. 
The first problem has two aspects: that, on 
the one hand, of preventing multiple state 
taxes on identical property, and that, on the 
other hand, of preventing the several states 
from taxing more than 100 per cent of the 
value of property subject to a particular tax. 
The second problem is that of preventing 
within a single state cumulative taxes which, 
in combination, exceed that portion of a car- 
rier’s income earned within the state. So 
stated, these problems have a broader im- 
plication than unconstitutional discrimina- 
tion. They are problems that affect not only 
the well-being of individual carriers and seg- 
ments of the transportation industry, but, 
more importantly, the efficiency, and even the 
solvency, of the entire industry. 


II 


ECISIONS of the Supreme Court have 

helped to emphasize the current impor- 
tance of these two problems. Purportedly, 
the due process and the commerce clauses of 
the Constitution protect interstate carriers 
from the burden of multiple state taxes, in 
that they have been interpreted to limit state 
taxes to that portion of an interstate organ- 
ism which may appropriately be attributed 
to each of the various states in which a car- 
rier functions.” For determining this portion 
the court has repeatedly sanctioned the ap- 
plication of apportionment formulas, such as 
that proportion of capital stock as miles of 
line in the state bear to total miles of line.® 
However, in certain cases the court has de- 
clined to require apportionment, and in others 
it has sanctioned the application of formulas 
which result in discrimination against inter- 
state business as compared with local busi- 
ness. 

The first of these two situations is illus- 
trated by an early decision, affirmed as re- 
cently as 1953,° relating to the taxation of 
railroads. In New York C. R. Co. v. Miller,!° 
decided in 1906, a so-called franchise tax 
was levied on domestic corporations and 
based upon the amount of capital employed 
within the state. The railroad sought to have 
the proportion of its cars constantly without 
the state deducted from the total capital, in 
order to arrive at the capital employed with- 
in the state. The court held that the due 
process clause did not require that a reduc- 
tion be made because, although a certain 
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proportion of cars was constantly without 
the state, it had not been proved that the 
same cars were continually absent from the 
state. Hence the entire property could be 
taxed by New York. The court, speaking 
through Mr. Justice Holmes, said: 


... it has not been decided, and it could 
not be decided, that a state may not tax 
its own corporations for all their property 
within the state during the tax year, even 
if every item of that property should be 
taken successively into another state for 
a day, a week, or six months, and then 
brought back .. . the state of origin re- 
mains the permanent situs of the prop- 
erty.4 


Since other states in which the railroad op- 
erated could presumably also tax a portion 
of its cars regularly within their jurisdic- 
tions, the decision in effect sanctioned mul- 
tiple taxes on the same property. 


QUALLY if not more striking is a recent 
decision relating to the taxation of air- 
lines. In Northwest Airlines v. Minnesota,” 
the court relied upon the Miller Case!® to 
sustain a Minnesota ad valorem property tax 
on the entire fleet of planes of a carrier 
domiciled in that state but doing business on 
a regular basis in a number of other states 
as well. Minnesota was the “home port” of 
the air carrier as well as its domicile, and 
on this basis, and on the basis that it was 
not shown that a defined part of the domi- 
ciliary corpus had acquired a permanent lo- 
cation—i.e., a taxing situs—elsewhere,’* the 
court sustained the tax. The opinion rec- 
ognized the doctrine of tax apportionment for 
instrumentalities engaged in interstate com- 
merce!® but held it inapplicable because no 
“property” was “permanently” situated in a 
state other than the domiciliary state.1® 
Thus, as in the Miller Case, the “home 
port” state was permitted to tax the full value 
of the fleet, but the risk of multiple taxation 
here became a reality, since six of the seven 
states through which the planes traveled in 
fact imposed taxes upon at least some part 
of that value.” The effect of such other 
taxes was not taken into account,!® although 
the dissenting justices, and even one of those 
who concurred, were obviously concerned 
about cumulative taxation. Mr. Justice 
Stone, for example, stated in his dissent that 
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if the Minnesota tax were exclusive of all 
taxes levied on the same property, the tax 
would be valid. In his view it was the risk, 
as well as the actuality, of dual taxation that 
rendered the Minnesota tax invalid.!® 


A CASE involving water carriers was de- 
cided five years later. In Ott v. Mis- 
sissippi Valley Barge Line Co.,® the court 
sustained an apportioned property tax on 
river-going vessels by a state which was not 
the domicile of the owner and where the 
vessels were not permanently employed.” 
Although the court stated that, because of 
the apportionment formula, there was no risk 
of multiple taxation,” it seems possible that 
not only airlines but vessels could be sub- 
jected to full double taxation—once by the 
domicile and again by the states through 
which they pass.”* But in 1952, in Standard 
Oil Co. v. Peck,** the court at least narrowed 
this possibility by striking down an ad 
valorem property tax levied by Ohio on all 
the vessels of a corporation domiciled in Ohio, 
which was also the “home port.’”’ The vessels 
operated almost entirely in the waters of 
other states, and they had their main ter- 
minals outside Ohio. There was no loading 
or unloading in Ohio, and only occasional 
stops were made there for repairs and re- 
fueling.25 Although the holding appears in- 
consistent with the Miller and Northwest 
Airlines decisions, the court stated that those 
cases were exceptional on their facts in that 
no defined part of the domiciliary corpus had 
acquired a taxable situs elsewhere ; whereas, 
in the Peck Case, most of the vessels were 
almost continually outside of Ohio and hence 
had acquired such “situs” in other states that 
they could be taxed therein on an apportioned 
basis.2® The court then said: 


The rule which permits taxation by two 
or more states on an apportionment basis 
precludes taxation of all of the property by 
the state of the domicile. . . . Otherwise 
there would be multiple taxation of inter- 
state operations and the tax would have no 
relation to the opportunities, benefits, or 
protection which the taxing state gives 
those operations.®” 


a ce case involving an airline 
came before the court in 1954. In 
Braniff Airways, Inc. v. Nebraska State 


Board of Equalization and Assessment,”* Ne- 
braska had levied an ad valorem tax on flight 
equipment of the airline apportioned accord- 
ing to a formula recommended by the Nation- 
al Association of Tax Administrators. The 
home port of the planes was Minnesota and 
the corporate domicile Oklahoma. The planes 
made regular scheduled stops in Nebraska. 
One of the grounds on which the airline op- 
posed the tax was that there was no “situs” 
in Nebraska and hence the tax imposed a 
burden on interstate commerce not permitted 
by the commerce clause. The court stated 
that the question involved was not a problem 
of undue burden on commerce but rather one 
of due process, and that 18 stops per day 
was a sufficient “regular contact” to sustain 
the state’s power to levy an apportioned ad 
valorem tax.?® Reference was made to the 
test of the Ott Case, that is “whether the tax 
in practical operation has relation to oppor- 
tunities, benefits, or protection conferred or 
afforded by the taxing state,”®° and the court 
then went on to say, in the language of the 
Peck Case, that the rule permitting taxation 
by two or more states on an apportioned basis 
precludes taxation of all the property by the 
state of domicile.®? 

The Peck and Braniff decisions have prob- 
ably narrowed somewhat the scope of Miller 
and Northwest Airlines. However, the 1953 
decision of City of Chicago v. Willett Co.,® 
which relied heavily on the Miller and North- 
west Airlines decisions, emphasizes the con- 
tinuing vitality of the two latter decisions. 


C Gee Willett Case involved the validity of 
a city tax on a motor carrier according 
to the weight and number of its trucks. The 
carrier was an Illinois corporation and had 
its place of business in Chicago. Its fleet of 
trucks carried merchandise which never left 
Chicago and also carried property destined 
for points outside the state. In upholding the 
tax, the court said: 


The central and decisive fact in this case 
is that respondent’s business has, as much 
as any transportation business can have, 
a home. That home is Chicago. . . . It re- 
ceives, much more continuously than did 
the airline in the Northwest Airlines Case 
or the railroad in the Miller Case, the city’s 
protection, and it benefits from the city’s 
public services. In the circumstances, a 
tax of reasonable proportions such as the 
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one in question, not shown in fact to be a 
burden on interstate commerce, is not in- 
consistent with the commerce clause.** 


The court even stated, in the course of its 
opinion, that the “home port” theory ad- 
vanced in the Airlines Case “fits a fleet of 
trucks as well as it does a fleet of airlines.”* 
Motor carriers are therefore on notice that 
the Northwest Airlines doctrine is probably 
also applicable to them. Presumably, under 
the language of this decision, it would be 
possible, as in the Miller and Northwest Air- 
lines decisions, for the trucking company also 
to be taxed on an apportioned basis by the 
states other than Illinois in which it operated 
and thus be subjected to multiple tax burdens 
on the same property.*® And if the inter- 
state carrier had more than one domicile— 
that is, was incorporated in more than one 
state—the potential tax burden could be stag- 
gering. 


[i Brae the possibilities of multiple and 
cumulative taxation by several states re- 
main very real for most, if not all, types of 
interstate carriers.°° The cases abound in 
“nice distinctions,” but the problem remains 
essentially unsettled. Opinions will differ as 
to whether these cases, with their expressions 
of diverse views, reflect the contrariness and 
caprice of different minds or whether, as 
seems more likely, they point to the infirmi- 
ties of the judicial process in dealing with 
problems more amenable to the comprehen- 
sive powers of legislation.” An essential dif- 
ficulty is that the total problems facing a par- 
ticular industry reach the court only by in- 
stalments, and there are never presented to 
any one court the claims of all for disposition 
in one action.*8 

Yet even if the Miller and Northwest Air- 
lines cases had been decided differently, or 
were to be overruled, so as to require appor- 
tionment of the tax in the domiciliary state, 
multiple taxation of identical property could 
still result. For example, in the Northwest 
Airlines Case an application of the appor- 
tionment rule would allow each state in which 
the company operated, including the state of 
domicile, to allocate to itself a percentage of 
the fleet for tax purposes. In theory, the vari- 
ous state percentages in combination would 
total 100 per cent, and thus the entire fleet 
would be taxed, and no more. However, in 
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fact, since no two states are required to, or 
necessarily use, the same formula, but may 
employ any formula deemed by the courts to 
be reasonable, there is no assurance that these 
varying state proportions might not, in total, 
exceed 100 per cent. Thus, the airline might 
pay property taxes on 120 planes, although 
its entire fleet was only 100. Stated another 
way, in paying taxes on a value in excess of 
the value of the entire fleet, the airline would 
be subjected to double taxation of identical 


property. 


HE fact that the practical application of 

the apportionment doctrine may bring 
about a result vastly different from that con- 
templated by the theory upon which it is 
based is strikingly illustrated in another area. 
The courts have long sanctioned the so-called 
“unit value” rule which permits a state to 
evaluate the property of a carrier as a whole 
and then assign a portion of that value to 
the property located within the state. The 
theory underlying this rule is that the parts 
of a whole have augmented value because 
of their relationship to a system; thus, the 
privilege of doing business within a state is 
considered to be more valuable because part 
of a multistate enterprise. However, in its 
application, the rule requires an interstate 
business to pay a tax not only on the actual 
value of its tangible property but on intangi- 
ble property as well. This imposes a heavier 
burden on an interstate than on a local busi- 
ness, 

The old Adams Express Case,®® still cited 
with approval by the court,*® illustrates the 
extent to which the avplication of an appor- 
tionment formula can exaggerate the value 
of the part attributed to the state. In that 
case property valued by the company at 
around $23,000 was assessed for tax pur- 
poses at nearly $500,000, yet the tax was 
held not to be a violation of the due process 
clause. 


ae Supreme Court has never, appar- 
ently, faced the commerce clause impli- 
cations of the “unit value” rule.*? Although 
the court will review individual local formulas 
as they come before it, in order to ascertain 
whether there is an attempt “to project the 
taxing power of the state plainly beyond its 
borders,” mathematical exactitude is not re- 
quired, and the court has expressed reluctance 
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to substitute its judgment for that of the local 
state tribunals.** No effort is made to de- 


termine whether the tax in fact results in ; 


placing a higher tax burden on predominant- 
ly interstate business than on intrastate ac- 
tivity generally.** In cases dealing with state 
regulation of interstate commerce, the court 
has abandoned formal distinctions between 
“direct” and “indirect” effects on commerce 
and has sought to determine whether legiti- 
mate state interests outweigh the national in- 
terest in the prevention of restrfttions. How- 
ever, in the field of state taxation, the court 
continues to apply the old formal distinctions 
with little regard for the substantive effect of 
a particular tax.*® Hence, the application by 
the taxing states of differing and multiple 
formulas—however fair they may appear in- 
dividually—can in combination exceed 100 
per cent and thus subject the enterprise to 
multiple taxation. In this area, again, a leg- 
islative solution would seem welcome. 


III 


ep decisions hereinbefore discussed 
demonstrate how multiple state taxes, 
assessed on differing apportionment formulas, 
can, in combination, oppressively burden in- 
terstate carriers. A second illustration of the 
burdensome effect of the exercise of the state 
taxing power can be seen in situations where 
within a single state the combined amount of 
all types of taxes, each type perhaps reason- 
able in itself, exceeds the earnings of a carrier 
within that state. This is the second of the 
two problems with which this paper is con- 
cerned. 

A striking example of this second problem 
is the situation which for some years has 
faced the eleven class I railroads operating 
in the state of New Jersey. New Jersey im- 
poses on rail carriers a franchise tax and 
four types of property taxes.*® The franchise 
tax is a 10 per cent tax on that portion of 
the carrier’s net railway operating income 
attributable to New Jersey. That portion is 
found by using the ratio of total track miles 
in New Jersey to total system track miles. 
The property taxes consist of levies upon 
four classes of property through the appli- 
cation of fixed rates to values assessed by 
the state. Each tax, considered separately, 
appears to be a standard type of tax which 
has found approval in the courts. However, 
after combining the amounts of these five 
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taxes, these eleven carriers paid during the 
fifteen years from 1941-55 an average of $1.69 
in taxes for every dollar of net income earned 
in New Jersey. Moreover, during these years 
such tax expenditures never fell below $1, 
and in one year they soared to $7.96, for 
every dollar of net income earned within the 
state.*? 


. based on net operating in- 
/ come instead of on net income produce 
equally startling figures. Although under that 
method the combined taxes of some of the 
eleven railroads do not exceed net operating 
income attributable to New Jersey, in the 
case of others the figures are staggering. In 
1954, for example, the Pennsylvania Rail- 
road for $4,810,962 of net operating income 
allocated to New Jersey paid $5,654,034 in 
taxes, and the New York Central Railroad 
for $495,537 of net operating income paid 
$1,375,756.%8 

These figures suggest that the validity of 
state taxes on an interstate carrier should 
not depend wholly on the structure of a par- 
ticular tax, or on accepted tests of “situs” 
and “contacts,” but should take into account 
the impact upon and relation to the earning 
power of the carrier. The suggestion is rein- 
forced by another example from New Jersey. 
The total assessment of the Pennsylvania 
Railroad’s property in New Jersey, based on 
January 1, 1955, figures, amounts to 65 per 
cent of the ICC valuation of such property.” 
This, in itself, may not appear particularly 
burdensome. However, if this ratio were ap- 
plied in all the other states in which the 
Pennsylvania operates, so that the total sys- 
tem property were assessed at 65 per cent of 
its ICC valuation, and then the New Jersey 
tax rate were applied thereto, the Pennsyl- 
vania’s tax liabilities could easily double. In 
1955, for example, the net income of the car- 
rier would have been reduced by 75 per cent.5° 
In 1954, the effect would have been to turn 
net income of $18,000,000 into a $13,000,000 
deficit.5 

When the combined taxes levied on a 
carrier by one state exceed the earn- 
ings properly attributable thereto, there re- 
sults of course a deficit operation, and the 
carrier must draw upon and deplete earnings 
in other states in order to pay the tax bill 
of one state. More significant, however, is 
that if every state in which an interstate rail- 
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road operates exacted similar taxes, they 
would ultimately force the carriers into bank- 
ruptcy. If only some of those states exacted 
such taxes, the carrier’s total earnings would 
be severely depressed and its efficiency im- 
paired. 

The New Jersey situation, though present- 
ly perhaps unique, is emphasized because 
that situation is one that appears to be grad- 
ually and relentlessly approaching in other 
jurisdictions. With the growing revenue 
needs of the states, not only to perform ex- 
isting functions in the face of mounting costs 
and inflation, but continually to expand those 
functions, it is inevitable that increased ef- 
forts to tax will be made. In the case of car- 
riers doing a primarily interstate business, 
normal political pressures that often stay the 
taxing hand of the legislature are absent. 
Charity begins at home, not abroad. Present 
taxes which have already been held valid are 
therefore likely to be increased, and new 
taxes, reasonably apportioned, may be levied. 
None of these taxes, taken singly, might be 
found to burden commerce, but the total tax 
burden could easily impair the ability of the 
carrier profitably to conduct its interstate 
business. 

The problem is not, therefore, merely a 
question of preventing multiplicity of taxes 
but of reducing the total tax burden in a 
single state and also of lightening the com- 
bined, cumulative burden of taxes in all 
states. These taxes bear with increasing 
weight upon interstate carriers whose rate of 
return is small and which—as public utili- 
ties—are prevented from increasing rates and 
fares at will in order to meet necessary ex- 
penses. Surely such a situation not only pre- 
sents a threat to such carriers but is also a 
matter of national concern because of the 
potential effect on the efficiency and even 
the solvency of segments of the transporta- 
tion industry. 


HAT protection is afforded in this situa- 

tion to interstate carriers by the due 
process and commerce clauses of the Con- 
stitution is a question that is far from settled. 
It is not clear under the decisions of the 
Supreme Court whether that body would be 
willing to pass upon the burden of the total- 
ity of taxes within a single state or whether 
it would limit itself to a consideration of in- 
dividual state taxes. It is even less clear to 
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what extent the court would be willing to 
consider the possible effect of similar tax 
burdens in other states. It will be recalled 
that although Standard Oil v. Peck consid- 
ered, in the factual context of that case, the 
possibility of such other taxes, the Miller 
and Northwest Airlines decisions make it 
clear that in some situations the possibility 
or effect of such other taxes will not be con- 
sidered on the ground that they are not be- 
fore the court. 

It must be*recognized that even unproduc- 
tive property is taxable, and that the due 
process clause does not necessarily guarantee 
that an interstate business must be operated 
at a profit after payment of taxes. In Nash- 
ville, C. & St. Louis Railway v. Browning, 
the court said that if the state tax is valid its 
amount is immaterial, since the due process 
clause does not prevent a state from demand- 
ing higher taxes.58 In Magnano Co. v. Hamil- 
ton,5* the court upheld an excise tax on in- 
trastate sales, saying that a tax otherwise 
lawful within the power of the state would 
not be stricken down under the due process 
clause simply because its enforcement may 
or will have the effect of restricting or even 
destroying particular intrastate businesses.® 
In Pacific Teleph. & Teleg. Co. v. Tax Com- 
missioner,®* the court held that if the over-all 
business of an interstate carrier is profitable, 
a state tax on the intrastate part of business 
will not be stricken down under the due proc- 
ess or commerce clauses merely because it 
causes, or increases, a deficit operation which 
must be paid for out of earnings in other 
states.5” 


T seems not to have been fully appreciated, 
however, that public utilities are in a dif- 
ferent position from other types of inter- 
state businesses in that to a very large extent 
they are prohibited from abandoning their 
intrastate operations without approval of at 
least a state regulatory body, or without 
abandoning their interstate business as well, 
and this is notably true with respect to inter- 
state carriers. Moreover, increased rates are 
difficult to obtain, and they, too, are within 
the purview of regulatory bodies. The rele- 
vance of these characteristics of utilities was 
recognized in the Pacific Telephone Case just 
referred to. There the telephone company, 
the Great Northern, and the Northern Pa- 
cific Railways, which were foreign corpora- 








-_— a OP 


ee ee a a 











tions doing intrastate and interstate business, 
relied on an alleged rule that an occupation 
tax upon the local business of a foreign cor- 
poration is void unless the corporation is 
free in law and in fact to withdraw there- 
from without discontinuing its interstate 
business.°® The court apparently recognized 
this rule of law, but said that if the local 
business is conducted at an apparent loss, “no 
reason has been suggested why a tax upon 
the local business should be held void... 
if, although conducted at an apparent loss, 
the corporation desires to continue it because 
of benefits present or prospective.”®® In the 
course of the opinion, Mr. Justice Brandeis 
stated that either an occupation tax or an 
ad valorem tax “might conceivably be so 
large as to render the local business immedi- 
ately unprofitable. A common carrier cannot 
be compelled to carry on business indefinite- 
ly at a loss.”’® Further, 


If, because of such loss, a corporation, 
seeing no prospect of betterment, wished 
to discontinue its local business and were 
prevented by law from doing so unless it 
discontinued also its interstate business, 
the law might be held void as imposing an 
unconstitutional condition upon the privi- 
lege of engaging in interstate commerce. 
... If it was the tax which caused the un- 
profitableness of the business and, conse- 
quently, the desire to discontinue it, the 
tax would then appear as a direct burden 
on interstate commerce.™ 


The court found, however, that neither the 
tax in question nor the other taxes allocated 
to the local business would induce the rail- 
road company to withdraw from the local 
business, even if it were permitted by law 
to do so, and hence upheld the tax. 


LTHOUGH the Pacific Telephone Case in- 
A volved the validity of a single tax only, 
and does not necessarily preclude a different 
result if the total tax burden were at issue, 
the language of the court is perhaps suffi- 
ciently broad to create an obstacle to judicial 
relief in the New Jersey situation, unless the 
carriers in fact wished to discontinue all in- 
trastate business in that state. Conceivably, 
an argument might be framed on the basis 
of the rule laid down by the court in the 
Ott Case, in connection with a single tax; 
namely, that the test of validity is whether 
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the state tax in practical operation has a 
proper relationship to opportunities, bene- 
fits, or protection conferred or afforded by 
the taxing state. When state taxes exceed 
net revenues earned within the state, it would 
seem that the relationship had become so dis- 
proportionate that the state was receiving 
more than its fair portion of the interstate 
organism and was in practical effect project- 
ing its taxing power beyond its borders. In 
Southern R. Co. v. Kentucky, the court 
struck down a state franchise tax on the 
ground, among others, that the direct earn- 
ings per mile of line were so much less than 
the average for the system that the inclusion 
of out-of-state values of intangible proper- 
ties was arbitrary and excessive and violated 
the Fourteenth Amendment. The court said: 


The value of the physical elements of 
a railroad—whether that value be deemed 
actual cost, cost of reproduction new, cost 
of reproduction less depreciation or some 
other figure—is not the sole measure of 
or guide to its value in operation. . 
Much weight is to be given to present and 
prospective earning capacity at rates that 
are reasonable, having regard to traffic 
available and competitive and other condi- 
tions prevailing in the territory served. No 
intangible element of substantial amount 
over and above the value of its physical 
parts inheres in a railroad that cannot earn 
a reasonable rate of return on its bare- 
bones—as the mere tangible elements 
properly may be called.® 


[’ may also be argued that state taxes which 
exceed the net income of a carrier earned 
within the state should be abated because 
they have the effect of encroaching on fed- 
eral regulatory powers. When a carrier’s net 
income is threatened, its credit is weakened, 
and its service and efficiency impaired, con- 
trary to the purpose of Congress to promote, 
through the Commerce Act, “safe, adequate, 
economical, and efficient service and foster 
sound economic conditions in transporta- 
tion.” Rate increases may or may not be 
granted by the appropriate regulatory agen- 
cy; but, even if granted, the effect thereof 
may be to divert traffic to a competitor more 
favorably situated, so that the loss becomes 
even greater. Competition thus comes to be 
regulated not by the body or bodies desig- 
nated by Congress but by the taxing authori- 
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ties of the states. Surely such a situation is 
not only one in which the free flow of com- 
merce is impaired but one that is diametri- 
cally opposed to the policy of the National 
Transportation Act. 

Lack of clear authority, and the tendency, 
already noted, of the Supreme Court to judge 
the validity of state taxes by formal rather 
than substantive tests,6® may impede or 
render unsatisfactory a judicial solution of 
the problem of cumulative local burdens such 
as those inherent in the New Jersey railroad 
situation. Unless the court were to take a 
radically different approach and, through a 
practical examination of each situation pre- 
sented, weigh the national and local interests 
involved, a legislative solution appears to be 
required here, as in the case of the first prob- 
lem discussed. Certainly there is doubt in 
the minds of some of the justices whether 
there should, or even can, be “judicial formu- 
lation of general rules to meet the national 
problems arising from state taxation’’® bear- 
ing upon interstate commerce. Several de- 
cisions, including Northwest Airlines, have 
indicated that the court would be more than 
hospitable to a congressional solution of those 
problems.” To that possible solution we now 
turn. 


IV 


Mi Justice HOLMEs once said that the 
power to tax is not the power to de- 
stroy while the Supreme Court sits.” How- 
ever, the decisions which have been consid- 
ered in connection with the two major prob- 
lems discussed this afternoon raise serious 
doubts as to what protection the judiciary 
can afford in certain areas where the court 
finds itself unwilling or unable to impose 
restraints upon the exercise of the state tax- 
ing powers. Although undoubtedly much 
might be accomplished by conference and 
agreement at the local level, and in some in- 
stances has been,” such efforts have not been 
generally successful. The states are not un- 
aware of the implications of certain of the 
problems discussed as is shown, for example, 
by the statement of a Nebraska judge, urg- 
ing that remedial legislation “be enacted with- 
out delay lest Congress assert its undisputed 
power and authorize ‘the incorporation of 
airlines under national law and control of 
taxation.’ ’”? If, however, the states will not 
or cannot either restrain the hand of the col- 
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lector or agree upon uniform methods of 
assessment, and if the federal judiciary will 
not or cannot provide protection from the 
impairments or destruction of business re- 
sulting from excessive state taxation, the fed- 
eral legislature will be obliged to act. In- 
deed, this is the solution which the Supreme 
Court appears to view with greatest favor. 


ITH respect to the first problem—name- 

ly, that of preventing multiple state 
taxes on identical property and of preventing 
the several states from taxing more than 100 
per cent of the value of a carrier’s property 
subject to a particular tax—it seems clear 
that the courts can do only a partial job, at 
best. They can seldom look beyond the case 
at hand, and they are not competent to im- 
pose uniform apportionment formulas upon 
the various states in which an interstate car- 
rier operates. Adoption by the states of a 
uniform formula such as that approved by 
the Council of State Governments™ would 
render federal legislative action unnecessary, 
but it seems probable that general acceptance 
of such a formula could be ensured only by 
congressional action. A number of types of 
statutes designed to deal with the apportion- 
ment problem have received the attention of 
tax authorities,”* and at least three bills have 
been introduced into Congress,” but as yet 
no legislation has resulted. One of these bills, 
the Camp Bill, was drafted to aid motor car- 
riers and provided, in lieu of state taxes, for 
a federal tax which would then be appor- 
tioned among the states. Another, the Bul- 
winkle Bill, dealt with air carriers and pro- 
vided for a formula by which the maximum 
taxable value of an air carrier would be de- 
termined and then apportioned among the 
several states. Under this latter proposal, 
however, there was nothing to prevent the 
states from imposing an extremely high tax 
upon the value so determined. A type of 
statute that seems especially to commend it- 
self is one which would have as its object 
the prevention of multiple tax burdens upon 
interstate carriers and other utilities through 
the establishment of appropriate allocation 
formulas for all forms of taxes. Such a 
statute would probably prove an impossible 
burden upon the courts to administer and 
would require either a new agency at the 
federal level or, preferably, the assignment of 
its administration to the Interstate Com- 











merce Commission, the Civil Aeronautics 
Board, or other agencies charged with the 
regulation of utilities. 


HE second problem—namely, that of re- 

lating total state taxes to the earning 
power of a carrier—appears not to have at- 
tracted attention. Those who have proposed 
legislation seem not to have appreciated that, 
at least in the case of interstate carriers, the 
real burden is the impact of taxation upon 
income. 

At present, of course, the burden is 
felt more by carriers in eastern states than 
elsewhere. However, with growing urbani- 
zation and the increasing need of those and 
other states for revenue, the point may easily 
be reached at which carriers cannot longer 
live under the régime of state tax burdens. 
Accordingly, if a solution at the local level 
proves impossible, consideration of preventive 
measures is very much in order, 

The drafting of legislation to meet this 
second problem will not be an easy matter, 
for it will be necessary not only to formulate 
standards but to provide for their adminis- 
tration. Political opposition must of course 
be expected, if carriers are favored over other 
forms of interstate enterprise, and that fact 
will have to be taken into account in proposing 
specific legislation. It does not seem that a 
statute limiting or prohibiting particular 
kinds of taxes on carriers would afford much 
relief, since other forms could be enlarged 
to produce needed revenue. Consequently, a 
statute which would prevent a state from ex- 
propriating all, more than all, or nearly all, 
of the net income earned by a carrier within 
the state, after paying its necessary operat- 
ing expenses, would be particularly helpful. 
Probably the statute should be in the form of 
an amendment to the Commerce Act and the 
Civil Aeronautics Act, so that powers of in- 
vestigation and adjudication might be given 
to bodies familiar with the transportation in- 
dustry and with the special problems of par- 
ticular carriers. 

As a possible form of statute, the following 
may be suggested : 


No state shall, through taxation, expro- 
priate such a share of the net income of a 
carrier earned within the state that, if a 
like share were expropriated by each of 
the other states in which the carrier oper- 
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ates, the result would be either to impair 
the carrier’s credit or to weaken or in- 
capacitate it as an instrumentality of inter- 
state commerce. 


—_— of this sort would undoubtedly 
encounter political opposition, and, 
even if enacted into law, might prove difficult 
to apply. The foregoing language is not, 
therefore, by any means suggested as defini- 
tive. 

The precise form of the statute is less 
important than that there be recognition of 
the urgency of taking affirmative action in 
that direction, in order to protect the national 
interest in sound interstate transportation. 

The problems which have been discussed 
emphasize the oppressiveness of certain state 
tax burdens which will increase and multiply 
if the states are left to their own devices. To 
fail to heed the admonitions of the Supreme 
Court in Northwest Airlines and elsewhere 
that a legislative solution is mandatory is to 
invite further depredations by the states, 
which are on notice of the probable further 
self-limitations which the court will impose 
upon itself in this area. To act now seems 
wiser than to await the time when the impo- 
sition of restraints becomes even more im- 
perative and will upset existing state tax 
systems. ° 

There is not the slightest doubt that 
Congress has the power to act in this trouble- 
some area in order to free interstate com- 
merce from burdens, obstructions, and dis- 
crimination.” It is clear that Congress has 
power to restrict by legislation at least cer- 
tain kinds of state taxes, because of their 
effect on interstate commerce, and there ap- 
pears to be no constitutional protection af- 
forded the states against such legislation un- 
der the implications of intergovernmental im- 
munities.”® Analogies or precedents for such 
legislation can be found in provisions limiting 
the state taxation of national banks,”? and 
more particularly in § 13 of the Interstate 
Commerce Act outlawing intrastate railroad 
rates which discriminate against or unduly 
burden interstate commerce.® For this and 
other reasons, affirmative congressional ac- 
tion would entail no sharp break with prece- 
dent, and it would accord with the best efforts 
of the Supreme Court to accommodate na- 
tional and local interests under the Constitu- 
tion. 
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The Role of the States in Atomic Regulation 
By JACQUES P. ADOUE* 


OMETHING serious has been happening to 
the law of the land and the sovereignty of 

the states. This fact has special significance 
at this time, when we are encountering for 
the first time the vast and complicated prob- 
lems which are daily arising from the peace- 
time private industrial applications of nuclear 
energy. The Atomic Energy Act of 1954 
contains at least two provisions which must 
directly affect the whole field of regulation 
in these matters, and which force a review 
and a decision as to what may be in future 
the proper field of state regulation and the 
proper field of federal regulation in these 
matters. These provisions are: First, that 
which authorizes the Atomic Energy Com- 
mission to prescribe safety standards to pro- 
tect health and to minimize danger to life or 
property in plants operated by its licensees,? 
and, second, that which authorizes the com- 
mission to sell to publicly, co-operatively, or 


*Chairman, nuclear energy committee, state bar 
of Texas. 


142 USCA § 2133 (b) (2) and § 2201 (b). 


privately owned utilities or users at reason- 
able and nondiscriminatory prices energy 
produced at production facilities of the com- 
mission or produced in experimental facili- 
ties of the commission.2 Those sections of 
the act, however, only propound the larger 
and fundamental question: What shall be the 
role of the states in regulation of atomic 
energy? 


ECENT decisions by the Supreme Court of 
the United States point up the threat to 

the power of the states to regulate the health, 
safety, and welfare of their citizens, a field 
which has traditionally belonged to them, and 
the threat to private utility companies inher- 
ent in the grant of authority to the Atomic 
Energy Commission to sell power not only 
to utilities but to co-operatives and, under 
certain circumstances, direct consumers. One 
has only to look at the decisions in United 
States v. California,® one of the tidelands 





2 42 USCA § 2064. 
8 332 US 19, 67 S Ct 1658, 91 L ed 1889, 
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cases, in which the Supreme Court under- 
took to take from the states their tidelands 
and submerged lands; the case of Pennsyl- 
vania v. Nelson,* in which the court struck 
down the sedition laws of that state because, 
it said, the law of the United States on that 
subject had completely occupied the field ; and 
the case of Griffin et al. v. State of Illinois,' 
in which the court told that state how it must 
administer its laws governing appeals of con- 
victions in criminal cases, to realize what 
construction the nine men who now sit as 
justices of the Supreme Court may do if pre- 
sented a similar case concerning the effect 
upon the states’ regulatory powers of those 
sections of the Atomic Energy Act of 1954. 
Indeed, one writer in this field® has taken the 
position, though he does not necessarily advo- 
cate it, that the commerce, defense, and wel- 
fare clauses of the Constitution of the United 
States, when considered in connection with 
the power to dispose of property owned by 
the government and the power to tax, could 
be construed to empower the federal govern- 
ment to control, to the exclusion of the states, 
health and safety standards in peacetime pri- 
vate industrial applications of atomic energy 
and to police those regulations on a local 
level. 


i a speech before the convention of the 
state bar of Texas at Houston last month, 
Senator Sam J. Ervin, Jr., of North Caro- 
lina, in noting this trend of the court, attrib- 
uted its failure to exercise the restraint in- 
herent in the judicial process, to lack of ex- 
perience on the bench or in the active prac- 
tice of the law prior to appointment on the 
court. He said: 


All of the members of the Supreme 
Court are genial gentlemen of high attain- 
ments and significant accomplishments. 
But the majority of them have not worked 
either long or laboriously as practicing 
lawyers, or as state judges or as judges of 
the federal courts inferior to the Supreme 
Court. As a consequence, the majority of 
them have not undergone the mental dis- 
cipline which enables a qualified occupant 
of a judicial office to lay aside his personal 


# 350 US 497, 76 S Ct 477, 100 L ed 415. 

5 350 US —, 76 S Ct 585, 100 L ed 483. 

6 Estep, “Federal Control of Health and Safety 
Standards in Peacetime Private Atomic Energy Ac- 
tivities,” 52 Michigan Law Review 333. 
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notions of what the law ought to be and 
to base his decisions on what the law has 
been declared to be in legal precedents. 


The late Justice Robert H. Jackson, in 
Brown v. Allen,” in commenting upon the 
predilections of the court to upset time- 
honored precedents, said : 


Rightly or wrongly the belief is widely 
held by the practicing profession that this 
court no longer respects impersonal rules 
of law but is guided in these matters by 
personal impressions which from time to 
time may be shared by a majority of jus- 
tices. Whatever has been intended, this 
court also has generated an impression in 
much of the judiciary that regard for 
precedents and authorities is obsolete, that 
words no longer mean what they have al- 
ways meant to the profession ; that the law 
knows no fixed principles. 


And in a dissenting opinion in Smith v. All- 
wright,’ the late Justice Owen J. Roberts had 
this to say: 


The reason for my concern is that the 
instant decision, overruling that announced 
about nine years ago, tends to bring ad- 
judications in this tribunal into the same 
class as a restricted railroad ticket, good 
for this day and train only. 


ow fara cry is this from the concept of 

the judiciary expressed by Alexander 

Hamilton in Federalist Paper No. 78, when 

he replied to George Mason, a delegate to 

the Constitutional Convention from the 

great state of Virginia, who had made the 
specific objection that 


The judiciary of the United States is so 
constructed and extended as to absorb and 
destroy the judiciaries of the several 
States. ... 


Hamilton rejected such objections, stating 
his conception of the qualifications of the 
members of the judiciary in these words: 


It has been frequently remarked, with 
great propriety, that a voluminous code of 
laws is one of the inconveniences neces- 
sarily connected with the advantages of a 
free government. To avoid an arbitrary 
discretion in the courts, it is indispensable 


7 344 US 443, 73 S Ct 397, 97 L ed 469. 
8 321 US 469, 64 S Ct 757, 88 L ed 987. 

















that they should be bound down by strict 
rules and precedents, which serve to de- 
fine and point out their duty in every par- 
ticular case that comes before them; and 
it will readily be conceived from the va- 
riety of controversies which grow out of 
the folly and wickedness of mankind, that 
the records of those precedents must un- 
avoidably swell to a very considerable bulk, 
and must demand a long and laborious 
study to acquire a competent knowledge of 
them. Hence it is, that there can be but 
few men in the society who will have suf- 
ficient skill in laws to qualify them for 
the stations of judges.... 


jee things are said in all candor and 
in all honesty, not to criticize the court, 
but on the contrary to emphasize how unfor- 
tunate it is that at a time when the court is 
so constituted and appears dominated by a 
majority dedicated to the aggrandizement of 
the powers of the federal government at the 
expense of the powers reserved by the Tenth 
Amendment to the states, there may be pre- 
sented cases involving questions vital to the 
continuation of our form of government as 
it was set up by the founding fathers, vital 
to our state governments and of outstanding 
consequences to each of us who in the ordi- 
nary course of our existence have come to be- 
lieve firmly in the principle that those things 
which affect us directly in our daily lives are 
best regulated and governed on a local basis. 
I realize, of course, that in citing as my au- 
thorities the authors of the Federalist Papers, 
Alexander Hamilton, John Jay, and James 
Madison, I am not citing “modern authori- 
ties.” But since I prefer their ideological 
background to some of the “modern authori- 
ties” cited in a recent decision of the Su- 
preme Court,? I make the citation without 
apology. The point of these remarks is that 
if the states expect to occupy their traditional 
field in the regulation of atomic energy, they 
must act promptly to do two things: 

(1) They should seek in the Congress of 
the United States legislation making it clear 
that the Congress does not intend by the pro- 
visions of the Atomic Energy Act of 1954 
as originally enacted or as it may be here- 
after amended, that the federal government 
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shall occupy the field of regulation to the 
exclusion of the states, and, 

(2) They should prepare themselves not 
only for the privileges of regulating these 
matters, but also to discharge efficiently the 
burdens and responsibilities which always 
accompany such privileges. 


ow I know there are those who will say 
that we should not have two systems of 
regulation ; that the federal government has 
all the know-how; that these matters, and 
particularly those involving the public safety, 
can only be regulated on a nation-wide basis ; 
that therefore the federal government should 
occupy the entire field of regulation in rela- 
tion to all uses of atomic energy to the ex- 
clusion of the states. I say to you that if this 
be so, our form of government as originally 
conceived and as it existed at least until com- 
paratively recently, is in danger. This is so 
because regulations of the federal govern- 
ment and their policing, by federal police, 
on a local level, and particularly where they 
are designed to operate on the health and 
safety of the individual, remove from the 
local government and transfer to a central- 
ized authority far away in Washington, mat- 
ters which have heretofore been subject to 
control by the people themselves according to 
the necessities or, if you will, the peculiari- 
ties, of local conditions and local thinking. 
Under these circumstances there are re- 
vived again the doubts of those who at the 
time of the Constitutional Convention 
sought to insure the position of state govern- 
ments in our national structure. In his “Let- 
ters of the Federal Farmer,” Richard Henry 
Lee (author of the resolution of June 7, 1776, 
calling for independence from Great Britain) 
asserted that the proposed government was 
not federal in its principles at all, but that 
it was “calculated ultimately to make the 
states one consolidated government.” He 
said (and in this it appears he was clairvoy- 
ant) that there was no assurance that the 
powers not assigned to the federal govern- 
ment would in fact be reserved to the states 
and the people. Lee’s charges presented the 
authors of The Federalist with a delicate 
problem. They wished to retain the sym- 
pathy of the Nationalists and not to alienate 
the support of the Federalists. 


a a masterly paper, No. 39 of The Feder- 
alist, James Madison faced the difficulty by 
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saying that the Constitution provided a gov- 
ernment which was national in important re- 
spects, but federalist in others. And in a 
later number, No. 45, he said: 


The powers delegated by the Constitu- 
tion to the federal government are few and 
defined. Those which are to remain in the 
state governments are numerous and in- 
definite. The former will be exercised 
principally on external objects as war, 
peace, negotiation, and foreign commerce ; 
with which last the power of taxation will, 
for the most part, be connected. The pow- 
ers reserved to the several states will ex- 
tend to all the objects which, in the ordi- 
nary course of affairs, concern the lives, 
liberties, and properties of the people, and 
the internal order, improvement, and 
prosperity of the states. 


Are we now to depart from this standard 
of local government on a local level because 
of the fancied requirements of a new source 
of energy? It has been said that one of the 
primary purposes for that section of the 
Atomic Energy Act of 1954 retaining title 
to all special nuclear material in the federal 
government was to buttress the constitution- 
ality of regulations concerning health and 
safety with the powers which the Congress 
might claim flowed to it from Article IV, § 3, 
Clause 2, of the Constitution of the United 
States pertaining to property belonging to 
the United States. I have no doubt that the 
authors of that provision of the bill promul- 
gated it in the utmost good faith and with 
intent to make the best practical solution of a 
difficult problem, but I say to you, if it is in- 
tended to make so fundamental a change in 
our form of government, if it is intended to 
take from the states and remove to Washing- 
ton the power to make regulations which will 
affect directly the daily lives of the people, 
if it is intended to take from the people the 
right through their own state governments 
to determine for themselves how they shall be 
regulated for their safety and health, then 
do not do it by a clause buried in a federal 
law. 


OME out and tell the people what is hap- 
pening to them. I do not fear the ac- 
tion of an informed public, but I do fear 
actions resulting in further centralization of 
our government by overt or indirect means, 
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however good the intentions of the actors 
may be. The subject of this paper assumes 
that the states are to have a part in regula- 
tion of atomic energy. Let us make sure that 
it is to be so by the passage of specific fed- 
eral legislation at as early a date as possible 
stating that it is not the intention of Con- 
gress to exclude the states from this field. 

The answer to the argument that we should 
not have two systems of regulation is that 
such is inherent in our form of government. 
This country has achieved its strength and 
great prosperity under it. No one yet has de- 
vised a better one. There is no reason why 
we cannot handle the requirements of atomic 
energy within the framework of our present 
system. It is important only that the people 
be informed, and that our representatives in 
the Congress be alert, to preserve to the 
states from which they are elected the legiti- 
mate field of legislation and regulation re- 
served to them by the Constitution and to 
prevent those rights being frittered away by 
indirect means. Regardless of whether the 
Supreme Court thinks the Tenth Amend- 
ment is now but a truism, I do not believe 
the people of this country think so. It is still 
in the Constitution. No court, however ele- 
vated it may be, can by its unilateral action 
write it out. 


HE answer to the argument that the 

federal government has all the know- 
how is already being made. With the de- 
classification of information and material and 
the increasing interest in private industrial, 
scientific, and medical applications of atomic 
energy, personnel, both professional and 
those employed in lower service echelons 
formerly employed in government projects, 
are being released to private employment. 
The knowledge of procedures in safety prac- 
tices which they have already learned is now 
being made available, at least to the extent 
that they are not still classified, to private 
plants and employers. This is not to say that 
there is not a crying need in private employ- 
ment for personnel trained in safety pro- 
cedures and practices. Such is indeed the 
case. 

The Atomic Energy Commission has 
shown a most co-operative attitude in these 
matters. There is little doubt that if the states 
should evidence an interest therein, a co- 
operative program for the training of per- 
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sonnel in safety procedures and practices can 
be inaugurated so that as the need therefor 
arises, each state will have available key per- 
sonnel to install in plants within the state 
adequate safety practices and procedures and 
to police their enforcement. 


vb argument that regulations concern- 
ing public safety, in general, can only be 
regulated on a nation-wide basis logically 
considered should be applied on a “one- 
world” basis. As a result of nuclear or 
thermonuclear explosions in Russia, Japan, 
and even this country, receives “fall out.” I 
take it that none of us as yet is ready for a 
“one-world” government. The fact that none 
of us may be ready to go that far does not 
mean that some others may not be. 

In passing I would like to discuss shortly 
a proposed statute of the International 
Atomic Energy Agency, a preliminary draft 
of which was released by the United States 
mission to the United Nations on October 
21, 1955. It is my understanding that sub- 
sequently the United Nations General As- 
sembly adopted a resolution inviting all 
United Nations members to participate in a 
conference to prepare the final text of this 
statute. The revised draft statute adopted by 
a working level meeting held at Washington, 
D. C., on April 18, 1956, is the statute which 
will be presented for consideration at an in- 
ternational conference to be convened in 
September of this year at United Nations 
headquarters in New York. Article III de- 
fines the functions of this agency. Among 
them is this function: 


2. To make provisions, in accordance 
with this statute, for materials, services, 
equipment, and facilities to meet the needs 
of research on, and development and prac- 
tical application of, atomic energy for 
peaceful purposes, including the produc- 
tion of electric power, with due considera- 
tion of the underdeveloped areas of the 
world. 


ET us assume that the United States, either 
by some form of executive convention 

or agreement, or by treaty ratified by the 
Senate, were to become a party to the “Inter- 
national Atomic Energy Agency.” Then 
some of you here who represent public utility 
light and power companies or co-operatives 
may want answers to the following ques- 


tions: What are to be the activities of such 
an agency in our country? Under what laws 
is it to be operated? Shall it be subject to 
state laws and regulations or even federal 
laws and regulations? Under what circum- 
stances shall it be empowered to produce 
electric power? 

Another function of the agency is defined 
as follows: 


6. To establish or adopt standards of 
safety for protection of health and mini- 
mization of danger to life and property 
(including standards for labor conditions), 
and to provide for the application of these 
standards to its own operations as well as 
to operations making use of materials, 
services, equipment, facilities, and in- 
formation made available by the agency or 
at its request or under its control or super- 
vision ; and, at the request of parties to any 
bilateral or multilateral arrangement not 
otherwise under the agency’s supervision 
or control, to provide for the application 
of these standards to operations under the 
arrangements. ... 


UPPOSE the agency at some time in the 
future were to possess information es- 
sential to the continued production by atomic 
means of electrical power on an economic 
basis. Is the price of obtaining that informa- 
tion for use within the United States the 
surrender not alone of state control but even 
national control over the protection of health 
and safety as well as the standards of labor 
conditions? The agency is to have a staff of 
inspectors. It shall “enjoy in the territory of 
each member such legal capacity and such 
privileges and immunities as are necessary 
for the exercise of its functions.” All this 
leads to another query. Are we in danger of 
surrendering not merely state but even na- 
tional control of the regulation of atomic 
energy? This proposed international statute 
contains provisions which may vitally affect 
your clients, whether they be public utility 
companies or labor unions. 

It must be admitted, of course, that a nu- 
clear “burn out” or explosion can have cata- 
strophic effects. So can the explosion of an 
oil refinery, smelter, or chemical plant. So 
did the great ship explosion at Texas City 
almost ten years ago. Experience has already 
proved that atomic plants can be operated 
safely just as our great refineries, smelters, 
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and chemical plants are. There is no reason 
to believe that the private companies which 
may in future operate plants making indus- 
trial applications of atomic energy will be 
less careful than the present private con- 
tractors now carrying on the same activities 
in government-owned installations. 


ie answer lies, not in taking from the 
state governments powers which are 
traditionally theirs and assigning them to the 
federal government, but in the concerted, 
co-ordinated action of the states to prepare 
themselves as rapidly and as thoroughly as 
possible to exercise efficiently in relation to 
atomic matters the legislative and regulatory 
powers which are reserved to them by the 
Constitution. The Honorable Clinton P. An- 
derson, chairman of the Joint Committee on 
Atomic Energy of the Congress, is fully 
aware of the problem. 

In a recent letter to Frank Norton, chair- 
man of the Texas Committee on Atomic 
Energy appointed by the governor of Texas, 
he said that the principal reason for assign- 
ing to the Atomic Energy Commission regu- 
latory functions in the Atomic Energy Act 
of 1954 was that there were no state agencies 
which had either the experience or technical 
background to regulate the problems arising 
out of atomic energy. He points out that it 
has given concern to some of the members 
of the Joint Committee that there presently 
exists no technique for turning back to the 
states some of this jurisdiction. He says that 
consideration has been given to the possibility 
of having the transfer of jurisdiction over 
health and safety matters effected through 
compacts and agreements with several states 
under the provisions of Article I, § 10, Clause 
3, of the Constitution ; such agreements to be 
subject to approval of the Congress. The only 
thing wrong about the proposal is that it 
gives a backhanded blessing to the federal 
grab of power in the first instance. However, 
things being as they are in the Congress and 
in the Supreme Court, those of us who be- 
lieve in the continuing vitality of the Tenth 
Amendment and the reserved powers of the 
states are in no position to quibble about how 
the states’ legislative and regulatory func- 
tions are to be accorded just recognition. The 
important thing is to get on with the job. 

First of all, the public should be fully 
informed of the constitutional issues in- 
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volved and of the effect of removal to Wash- 
ington of regulatory powers and functions 
which the individual citizen has always here- 
tofore regarded as so affecting his daily life 
as to be a proper subject only of local gov- 
ernment. Each of us as members of the bar 
has a definite responsibility in this regard in 
his own state and in his own community. 

Second, Congress should be requested to 
make clear its intent that the federal govern- 
ment shall not pre-empt the field to the ex- 
clusion of the states. 

Third, the states should prepare them- 
selves as rapidly as possible to promulgate 
and administer simple, workable regulations 
in this field. 

It goes without saying that if the states do 
not do this, if they shirk the responsibilities 
which accompany the privileges of the ex- 
ercise of regulatory powers, even if not al- 
ready lost or seriously impaired, such powers 
in the states will soon be finally lost to them. 


i ge brings us around (and I expect 
you will say, if I do not), at long last, 
to consideration of what the states can do as 
a practical matter to occupy their rightful 
place in this field. What the states have al- 
ready done has been collated by Dean Stason 
and his associates in a study entitled “State 
Regulation of Atomic Energy,” published 
earlier this year. I understand that it will be 
incorporated as part of a volume entitled 
“Atomic Energy and the Law,’ which will 
be issued quite soon under the auspices of 
the University of Michigan Law School. 
That study covers the subject so thoroughly 
and in such detail that I can only say to you 
who wish to review the progress of state 
regulation in the field that you will find it 
invaluable. The profession should be most 
grateful to Dean Stason and the men asso- 
ciated with him in this project for the work 
they have done and are doing. 

There are, however, a few things which 
may be said. Each state or group of states 
will be interested in creating a climate 
within the state or group favorable to the 
development of atomic industry. I do not 
refer to financial or similar incentives for 
location of industry within any given area, 
but to the adoption of simple, easily under- 
stood, and workable regulations. It is a beau- 
tiful thought. Unfortunately, it is seldom 
achieved. 
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Any of you who have had to work with 
the ICC, the FCC, the FPC, and even some 
of our state commissions, will readily under- 
stand what I mean. The virtue of state regu- 
lation is that it is more adaptable to local 
conditions, it is closer home to the local busi- 
nessman or practitioner, and he can find out 
more easily how it works. But to the lawyer 
whose clients operate in several states, di- 
verse systems of regulation obviously pre- 
sent a serious problem. Subject to the neces- 
sities of the local situation, there is some 
virtue in uniformity, Except for the place 
from which authority emanates, the sug- 
gestion of Senator Anderson that the states 
operate through compact is sound. Perhaps 
we can achieve substantial similarity of regu- 
lation through committees such as those on 
uniform state laws. The important thing is 
that the authority would remain in the states 
where it belongs. 

If the necessities of the local situation re- 
quire some change, that change would be 
readily susceptible of local adjustment. Yet 
the necessity of maintaining a climate favor- 
able to the encouragement of the industry 
should restrain a state from making a change 
from the norm unless a real reason for it 
existed. It should be borne in mind that even 
below the state level, there exist in counties 
and cities authorities empowered to issue 
regulations concerning health and safety. It 
would be well not only for state authorities 
to seek to achieve substantial uniformity of 
regulation with other states, but also to seek 
to eliminate conflicting or ambiguous regu- 
lations at the local levels. 


HE New England Committee on Atomic 
Energy, a committee created by resolu- 
tion at the New England Governors Confer- 
ence of 1954, has proposed a plan involving 
the use of existing agencies but adding an 
official “state co-ordinator.” I have some 
mental reservations concerning the language 
of the model act proposed by that group 
which seems to accept without reservation 
criteria imposed by the United States Atomic 
Energy Commission, but the idea of a co- 
ordinating agency within the state is un- 
doubtedly sound. The proposed plan makes 
full use of the principle of co-operation with 
the United States Atomic Energy Commis- 
sion. 
There is much to be said for such co- 
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operation. However, the state agencies should 
not forget that it is co-operation which is 
sought, not subservience on their part. The 
main difficulty with the plan is that the co- 
ordinator has no powers of enforcement. 
The National Committee on Radiation Pro- 
tection has proposed utilization of a central 
agency plan.!° In the recommended draft of 
a bill contained in the committee report pro- 
vision is made for the establishment of an 
independent State Radiation Control Agency 
in charge of a director assisted by a State 
Radiation Technical Advisory Board of five 
members. 

The comparative advantages and disad- 
vantages of the two plans are discussed in 
detail in the study made by Dean Stason and 
his associates above referred to. I can add 
nothing to the discussion except again to 
urge you to read and study that valuable 
work. The main thing is that it outlines pos- 
sible courses of state action. 


I APPROACH the subject of public utility 
regulation with considerable hesitancy. In 
the first place, I am convinced that most of 
you in this audience know more about it than 
I do. In the second place, the problems are 
such as to baffle even a lawyer well informed 
in this field, which I am not. The prospect 
of a major new source of electric energy has 
opened up in the field the issue of public 
power versus private power. In the back- 
ground is the history of hydroelectric power 
generation. This was neglected by private 
power groups with the result that the federal 
government moved in to construct dams and 
central station generating plants. 

As it appeared that atomic power was be- 
coming practical, the private power com- 
panies determined that they would not be 
caught napping in this field. They have not 
waited for completely competitive nuclear 
power before spending their money. They 
are encountering both financing and rate 
difficulties. It is obvious that atomic power 
will become a possibility economically in the 
so-called high-cost fuel areas sooner than in 
those in which such fuels are readily avail- 
able on a low-cost basis. Yet even in the low- 
cost areas, the possibility of ultimate low-cost 


10 National Bureau of Standards Handbook No. 
61, “Regulation of Radiation Exposure by Legisla- 
tive Means,” December 9, 1955. The recommended 
legislation is set forth in Appendix B, Item 2. 
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production of energy from atomic sources 
dictates that a start in construction of atomic 
plants should not be too long delayed. 

It is certainly probable that the earlier nu- 
clear plants will encounter a very high rate 
of obsolescence. In addition, development of 
methods for commercial utilization of the 
thermonuclear process may make present- 
day nuclear plants obsolete in a relatively 
short time. 

A certain amount of experimentation must 
take place, both in the construction and op- 
eration of nuclear power plants. State regu- 
latory commissions will play a vital part in 
determining whether such a plant will be 
built, both in determining, in those jurisdic- 
tions where one is required, whether a certifi- 
cate of public convenience and necessity will 
be granted, in determining in connection 
with rate making the rapidity of “write-off” 
on account of depreciation or obsolescence, 
and whether costs necessarily incurred in ex- 
oe are to be expensed or capital- 
ized. 


NOTHER important question is encoun- 
tered in connection with the production 
and sale of by-product material. By-product 
operations may be treated as an entirely 
separate and distinct activity. In that event 
costs directly attributable to the by-product 
activity and to the power production activity 
will have to be accounted for and properly 
allocated between them. Or the by-product 
operation may be regarded as an integral part 
of the utility operation. In that event, in es- 
tablishing electricity rates, it would be neces- 
sary to include in the total estimated income, 
revenues anticipated from by-product sales. 
Before committing itself to the construction 
and operation of a nuclear energy power 
plant, the private utility needs advance ap- 
proval of many types of expenditure, of the 
rate of obsolescence to be applied to the plant, 
and the accounting treatment to be accorded 
atomic energy by-products, costs, and reve- 
nues, 

State regulatory bodies can do much to- 
ward establishing within their respective 
jurisdictions a favorable climate for the 
growth and development of industrial appli- 
cations of nuclear and thermonuclear energy 
by studying and becoming thoroughly ac- 
quainted with these problems in order that 


they may receive a quick and early solution, 
that the development may be facilitated while 
at the same time the long-range interest of 
the public in this new source of energy is 
protected. I know that in this field the states 
are bestirring themselves. Progress will be as 
rapid as the time and study devoted to it. 

It seems to me clear that state regulatory 
commissions should have plenary control 
over such matters as the kind and quality of 
the service to be rendered, accounting for 
capital expenditures, operating costs, fixed 
charges, depreciation and obsolescence allow- 
ances, rate bases, rate schedules, and all the 
rest of the apparatus of utility regulation, 
just as the same agencies are given responsi- 
bility for the regulation of the rates and serv- 
ices of utilities deriving their energy from 
conventional sources. 


N conclusion I would like to say two more 
things. While I do not wish to imply that 
the conclusions herein expressed all meet 
with his approval, I want to say that through- 
out this and the previous year I have had the 
privilege of working with Frank Norton, 
chairman of the Texas Committee on Atomic 
Energy, and in the preparation of this paper 
I have had the benefit of his counsel and ad- 
vice, for which I wish to make grateful 
acknowledgement. 

I would like to say also that this is not a 
plea for disunion nor for conflict with the 
federal government or its agencies. It is an 
attempt at a sober, realistic appraisal of the 
problems confronting us, of where they are 
tending to lead us, and the effect thereof 
upon our form of government and our daily 
lives. 

It is an urgent plea for a vigorous, 
prompt, and co-ordinated effort through co- 
operation between our states and with our 
elected representatives in the Congress to fit 
the private peacetime development and op- 
eration of atomic industry within the frame- 
work of our present system of government 
so that we may preserve for our children not 
only the advantages which accrue from this 
wonderful and awesome new source of pow- 
er, but also the concept of the freedom, 
dignity, and liberty of the individual, not 
regimented from afar, but locally governed 
in his daily life, which we have inherited 
from our forefathers. 
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Financial Protection against Atomic Hazards 
By ARTHUR W. MURPHY* 


HE problem I will discuss today—com- 

monly called the atomic insurance prob- 
lem—has for some time been considered the 
greatest nontechnological roadblock to the 
private development of atomic power. It has 
been the subject of much discussion by those 
wishing to participate in that development, by 
private insurers, and, especially in the last 
year, by Congress and the Atomic Energy 
Commission as well. Since November, 1955, 
I have been directing a study of the problem 
by the Legislative Drafting Research Fund 
of Columbia University. In March, 1956, 
we submitted a preliminary report entitled 
“Financial Protection against Atomic Haz- 
ards.” We will submit a final report this fall. 
To date most of the discussion has centered 
around the problem of covering third-party 
liability in the unlikely but possible event of 
a catastrophic accident. It has generally been 
felt that, although many other problems of 
an insurance nature exist—in the areas, for 
example, of workmen’s compensation and di- 
rect insurance—the liabilitv problem is the 
most pressing and the one least likely to be 
soluble by private insurance alone. 

Since March of this year five bills per- 
taining to the insurance problem have been 
introduced in Congress. Some nine days of 
hearings were held by the Joint Committee on 
Atomic Energy, and in late June the com- 
mittee reported out a bill, S 4112, which had 
the general support of the committee and the 
Atomic Energy Commission, as well as in- 
dustry and private insurers. However, action 
on this bill was apparently tied to enactment 
of the Gore Bill, which called for the con- 
struction of government-owned reactors at 
government installations. The Gore Bill was 
opposed by the Atomic Energy Commission 
and, although it passed the Senate, was de- 
feated in the House of Representatives on a 
motion to recommit. S 4112 was never 
brought to a vote; however, it seems likely 
that a similar bill will be considered in the 
next session. 





*Executive director, Atomic Insurance Study, 
Legislative Drafting Research Fund, Columbia Uni- 
versity, New York, New York; on leave from 
Hughes, Hubbard, Blair & Reed, 1 Wall street, 
New York, New York. 


. i central fact of the insurance problem 
is, of course, the hazard. It is generally 
agreed that the threat of catastrophic damage 
is posed primarily by reactor operation. Sub- 
stantial damage may result also from such 
operations as chemical reprocessing of fuel 
elements and waste disposal or, indeed, from 
any operation involving significant amounts 
of radioactive materials. My discussion will 
be in terms of reactor hazard, but much of 
what I say will of course be applicable to 
other operations. 

It is important to realize at the outset that 
a reactor is not a bomb and will not behave 
like a bomb. The chief danger to the public 
from a reactor is not from blast, but from the 
escape of radioactive materials in significant 
amounts. The fission products produced in 
a reactor, if inhaled or ingested, are, depend- 
ing on the type of material, from three mil- 
lion to two billion times more toxic than 
chlorine, our most common industrial poison. 
It can be appreciated, then, that the escape 
of even a small amount of radioactivity could 
cause considerable damage. The threat of a 
catastrophe lies in the possibility of a reactor 
melt down or runaway and the release of all 
or a substantial part of the fission products 
to the environment. 

It is the unanimous opinion of everyone 
familiar with reactor operation that the pos- 
sibility of a catastrophic reactor accident is 
very remote. Every possible safeguard will be 
insisted upon before a reactor is licensed. 
You may well ask, then, why anyone is con- 
cerned about such a remote possibility. The 
answer, I think, lies in the fact that, however 
remote the possibility, the damage causea 
could be so extensive that the possibility can- 
not be ignored. 


ARIOUS estimates have been made as to 

the size of possible damage from a re- 
actor accident. These estimates, which have 
ranged from one or two hundred million dol- 
lars up to many times that amount, are useful 
in that they give some idea of the possible 
size of an accident; they can, however, at 
best be only approximate, since the actual 
amount of damage would depend on a great 
many variable factors. For myself, I think 
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it is sufficient to accept the fact that the maxi- 
mum is unknowable but of a very high mag- 
nitude. 

With that background, I would like to dis- 
cuss the impact of the hazard on four most 
seriously affected groups: the reactor indus- 
try, private insurers, the public, and the gov- 
ernment. 

The term “reactor industry” as used here 
is not limited to those who will own or op- 
erate reactors. A reactor, like any other in- 
dustrial plant, is the product of a whole chain 
of planners and suppliers, some large and 
some small. Fact situations can be posed 
which might charge any of those in the chain 
with liability for damages caused by reactor 
operation. From the point of view of the 
reactor industry, the matter of greatest con- 
cern is the fear that a catastrophic accident, 
however unlikely, will subject them to lia- 
bility far beyond the level of insurance which 
can be purchased. 


ee to the enactment of the Atomic En- 
ergy Act of 1954, participation by private 
industry in the atomic energy program, 
though substantial, was on a contract basis; 
that is, private companies performed work for 
the Atomic Energy Commission and some 
other government agencies under contract. 
Under the 1954 act, much of the work done 
in the atomic energy field is still on the same 
basis. In the contract program it has been 
the government’s practice to indemnify con- 
tractors against liability arising out of the 
use of fissionable materials. Even here, a 
number of questions exist as to the scope of 
the coverage afforded by those indemnities. 
The chief problems, however, arise out of 
the activities of private persons under the 
license program inaugurated by the 1954 act; 
that is, activities performed by private com- 
panies on their own behalf, under license 
from the AEC, for which no government in- 
demnity may be given under the terms of 
the act. 

At least in the early stages of the develop- 
ment of atomic energy, a company operating 
a licensed reactor should assume that it will 
be legally liable for damage to third parties 
resulting from operation of the reactor, even 
if it is not at fault. It is generally thought 
that strict liability will be imposed, either by 
calling the operation of a reactor an ultra- 
hazardous activity, or by invoking some other 
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rule. Although there is as yet no indication 
that strict liability will be imposed on others 
in the chain, no one can safely assume that 
in a given situation presumptions such as res 
ipsa loquitur would not result, in effect, in 
the imposition of strict liability. 


T is impossible to forecast what, if any, 
limits courts will place on the extent of 
liability by such doctrines as “proximate 
cause” or “foreseeable consequences.” In any 
event, liability may well exceed by many times 
any tort liability ever imposed. So far as I 
know, the closest our courts have come to 
fixing liability for a catastrophe on a single 
source was in the case of the Texas City 
disaster. In that case the government escaped, 
under the discretionary function exemption 
to the Federal Tort Claims Act, liability for 
an estimated $300,000,000 damage. 

The ordinary method for meeting risk is 
of course by purchasing insurance. The abil- 
ity of any person to shift risk by insurance 
is limited by the amount of insurance avail- 
able from private insurers and the price which 
he can afford to pay. To the extent that lia- 
bility may exceed the amount of insurance, 
his entire assets are subject to the risk. 

When we come to the question of how 
much coverage the reactor industry will need, 
we meet a problem common to all liability 
insurance; namely, the inability to calculate 
the maximum damage which may occur. One 
can, if one will pay the price, insure his prop- 
erty to full value; but even those able to pay 
high insurance costs cannot be certain of pro- 
tecting themselves against all possible liability, 
since no maximum can be set. In the usual 
case businessmen and others accept, perhaps 
with some discomfort, the fact that they are 
not completely covered by insurance. In the 
atomic energy field the hazard is such that 
no company has indicated that it will operate 
a reactor without more protection than can 
be purchased from private insurers. This re- 
luctance is especially understandable when 
we realize that the atomic energy program is 
largely experimental and there is little chance 
of an early profit. 


¥ summary, the problem facing the reactor 
industry is that of obtaining sufficient pro- 
tection against liability to justify its entry 
into the atomic energy field. As a practical 
matter today, it may be that nothing short of 
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unlimited protection or a statutory limit on 
liability will suffice. 

If private insurers are to make a significant 
start toward satisfying the needs of the re- 
actor industry, they must provide an amount 
of insurance far greater than that available 
to other industries at a price which the re- 
actor industry can afford to pay. The question 
of amount seems, at least for now, to have 
been settled. Three syndicates, comprised of 
nearly all the insurance capacity in this coun- 
try, have been formed, two by the stock com- 
panies and one by the mutuals. It will be 
possible for a reactor operator to purchase 
in the private market about $65,000,000 worth 
of liability insurance, an amount four or five 
times that available to any other industry. 

The question of price is something else 
again. The problem of fixing rates has been 
called ‘‘at once the most important, the most 
complex, and the most difficult of all that 
confront the insurer.” In the case of atomic 
energy, the problem is especially difficult be- 
cause there is practically no experience upon 
which to calculate probabilities. As yet no 
prices have been announced. 

Even after a price is determined, other im- 
portant questions, such as the form of policy, 
the possibility of delayed injury claims, and 
the avoidance of pyramiding coverage—i.e., 
the taking out of insurance by many people 
against the same risk—remain to be answered 
before insurance will be available. Much work 
is now being done in those areas. 


HE third of the groups for which the 

hazard is significant is the public, which 
as used here means all those who may suffer 
loss as a result of a reactor accident. Until 
recently the vulnerable position of the public 
had not been sufficiently articulated. 

The problem of the public, simply stated, is 
how will persons damaged be compensated. 
The public of course wants to be compensated 
for injuries suffered, whether as a result of 
a catastrophic accident or a minor accident. 
It also wants compensation whether the in- 
jury arose out of the license program or out 
of the contract program. 

With respect to the government’s own op- 
erations in the atomic energy field, the reme- 
dies available to members of the public for 
losses suffered may not be adequate under 
existing law. If the damage could be attrib- 
uted to the negligence of a private contractor, 
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presumably the injured party could recover 
from the contractor, who would, in most 
cases, be reimbursed by the government. Ex- 
cept, however, for damages up to a limit of 
$5,000 suffered as a result of weapons test- 
ing, an injured person’s only right to relief 
directly against the government is under the 
Federal Tort Claims Act. Under that act he 
must prove negligence and avoid the “dis- 
cretionary function” exemption. If the in- 
jured person cannot overcome these obsta- 
cles, his only recourse is to seek special leg- 
islation, 

If the injury is caused by the operation 
of a licensed reactor, the injured person’s 
primary recourse will be against the operator 
and any other persons who may be liable un- 
der the usual tort rules. The adequacy of 
this remedy is of course governed by the 
assets of the liable parties and the amount 
of their insurance, if any. If a severe acci- 
dent were to occur at or near a developed 
area, only a fraction of the liability might be 
satisfied from those sources. The rest of the 
loss would have to be absorbed by the public. 


I* appraising the position of the public it 
should be noted that the potential injured 
can himself shift some of the burden of risk 
by purchasing insurance, such as life insur- 
ance, fire and casualty insurance, or sickness 
and accident insurance. An individual may 
also be covered by social security and work- 
men’s compensation. These devices do not, 
however, ordinarily make an injured person 
whole, and the amount of insurance carried 
is limited by one’s willingness and ability to 
pay. Any over-all program to protect the 
public against nuclear risks must take into 
account how effective these devices are or may 
be made, 

The last of the groups for whom the hazard 
has important implications is the government. 
At the moment, the problem is primarily a 
federal one, although the states will undoubt- 
edly play a significant role in the future. 

Fundamental to any consideration of the 
government’s role is the undisputed fact that 
there is a vital national interest in the de- 
velopment of atomic power as rapidly as the 
requirements of security, the national econ- 
omy, and the health and safety of the public 
will permit. With respect to the reactor in- 
dustry, the government’s concern is to make 
sure that the threat of huge public liability 
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does not inhibit the needed participation by 
industry in the development of atomic power. 


S° far as the public is concerned, the gov- 
ernment has a special responsibility in 
the atomic energy area to see to it that these 
new risks, which will be created on the initi- 
ative of the government, should not fall on 
the person who is accidentally injured. The 
development of atomic energy has been the 
result of a national effort and, whatever the 
role that may be played by private industry, 
the future development will continue to be 
largely public in character. It seems to me 
that this is an appropriate occasion for apply- 
ing the principle that the nation is equitably 
obligated to provide redress for the hurts 
the nation inflicts. 

It should, moreover, make no difference 
whether a particular activity is licensed or 
under government contract. The treatment 
of the injured should be the same. It would 
be indefensible for the government to take 
the position that injuries caused under the 
license program would be compensable, 
whereas injuries caused under the contractor 
program would not. Under present law that 
might well be the result. Whatever the rea- 
son underlying the requirement of negligence 
in the Federal Tort Claims Act, it is inap- 
propriate in this area. 


 ¢grmeps then that some government ac- 
tion is needed, we turn to the question 
of what kind of program the government 
should adopt. Any program adopted by the 
government should have limited objectives. 
Because of lack of knowledge and experience, 
many problems which will arise cannot be 
foreseen. The more elaborate the program 
the less adaptable it will be to meet changed 
circumstances. Moreover, since it now ap- 
pears that the probability of a catastrophe is 
small, it would be undesirable for the gov- 
ernment to establish a complex mechanism 
to deal with a remote possibility. 

Two primary requirements which must be 
met by any government program are: 


(1) The public should be thoroughly 
protected against personal injuries and 
property damage. This requirement must 
be met whether atomic energy activities are 
carried on as private or governmental en- 
terprises. 

(2) The reactor industry should be af- 
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forded an opportunity to protect itself 
against unknowable liability to third 
parties. 


The most difficult questions of policy per- 
taining to a government program center 
around three areas: (1) the extent of gov- 
ernment activity, (2) the financing of the 
program, (3) the necessity for compulsion. 


x to the first, any participation by the 
government raises questions as to the 
point at which the government should enter 
the field and the upper limit, if any, on that 
participation. Where the government has 
entered an area of possible conflict with pri- 
vate insurance its entry has usually been con- 
ditioned on the nonavailability of insurance 
in the private market. A government pro- 
gram in this area should be so conditioned. 

The condition that private insurance be un- 
available should not mean, however, that an 
insured must have exhausted the private in- 
surance market before being eligible for a 
government indemnity. The aim of the gov- 
ernment should be to place a ceiling on the 
amount of liability for which the reactor op- 
erator must provide through normal chan- 
nels, and in that area let risks be carried or 
insured as individuals see fit, subject, how- 
ever, to a requirement that the public be ade- 
quately protected. In S 4112, that aim would 
have been carried out. 


Whether the ceiling should be at the same 
level for all reactors is a difficult question. 
The problem is posed most sharply by the 
case of a small power reactor or by a research 
reactor. Admittedly, these reactors will not 
present hazards of the magnitude of those 
posed by large power reactors. Presumably, 
however, their operators will want as com- 
plete coverage as the operators of large re- 
actors. Certainly the public will want to be 
as well protected from the small as from the 
large. If the ceiling is the same for all re- 
actors, large or small, the operator of a small 
reactor, if he is fully to protect himself, will 
have to buy the same amount of insurance 
as that purchased by the operator of the large 
reactor. Indeed, since he will not have the 
necessary capital to self-insure, he may have 
to buy more. In theory, differences in rates 
should take care of this problem. In fact, 
although rates will reflect hazard, the rates 
for the high levels contemplated here can- 
not adequately reflect the differences in haz- 
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ard. No matter how remote the hazard, in- 
surance companies will not give coverage 
away, and the cost of insurance might easily 
make the cost of operation of a small reactor 
prohibitive. 


HE chief argument against flexibility in 

the point at which government participa- 
tion will begin is that it will be difficult for 
the Atomic Energy Commission to avoid pre- 
ferment in administering a flexible program. 
Although it will admittedly cause administra- 
tive difficulties for the commission, it seems 
that if the commission avoids too fine dis- 
tinctions some broadly reasonable categories 
of risk can be established so that the possibility 
that the insurance cost may bar private op- 
eration of small reactors can be avoided. In 
S 4112 that approach was adopted. 

So far as the upper limit to be put upon 
coverage provided by the government is con- 
cerned, it is my feeling that no limit should 
be placed thereon. Although the reactor in- 
dustry might be satisfied with a limit at a 
fairly high level, the public would be unpro- 
tected to some extent. The only consideration 
justifying compromise with the ideal of com- 
plete reparation to the public is that an un- 
limited commitment may place too great a 
burden upon the government. Since the pos- 
sibility of a reactor catastrophe is remote and 
any one disaster, though huge by ordinary 
standards, will not significantly impair na- 
tional resources, full reparation by the gov- 
ernment would appear to be feasible. In S 
4112 Congress did place a limit of $500,000,- 
000 on the amount of the government in- 
demnity, coupling this limit with a limitation 
on liability of the reactor industry. The Joint 
Committee, in placing a limit of $500,000,000, 
was apparently persuaded that Congress 
ought not to take on itself an unlimited com- 
mitment. In doing so, it seems to me that 
they overlooked the fact that in the Federal 
Tort Claims Act the government has a con- 
tinuing unlimited commitment to respond in 
damages for government torts. S 4112 did, 
however, imply that in the event of an atomic 
disaster Congress would consider the appro- 
priation of additional funds. As the bill stood, 
it provided that for accidents the total dam- 
age from which was less than $500,000,000 
plus the amount of private insurance in ef- 
fect, full reparation would be made, but that 
if the damages exceeded that amount Con- 
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gress would then take a second look to see 
how much more should be made available. 


ucH of the possible controversy about 
financing a government program can 
be avoided if it is recognized at the outset 
that any charge which is made must be ar- 
bitrary. If the government offers the high 
or unlimited coverage needed to accomplish 
the purposes of an indemnity program, the 
only one of the elements of an insurance pre- 
mium—losses, expenses, margin for profit— 
which can be computed with any degree of 
accuracy will be the cost of administration. 
If the program is administered through the 
commission’s licensing process, the cost of 
administration may be nominal. In the re- 
cent hearings on indemnity legislation, the 
impossibility of fixing an appropriate pre- 
mium was recognized and there was no sub- 
stantial disagreement to the suggestion in- 
corporated in S 4112 for a fee based on ther- 
mal kilowatts produced in the reactor. 


If in the next session of Congress the in- 
surance bill becomes a subject of controversy, 
the charge is sure to be made that the gov- 
ernment is giving something away. I think 
that this contention should be examined very 
closely. Since there is no way of determining 
ahead of time what an adequate price would 
be, there is no way of now determining what, 
if anything, the government is giving away. 
If the government carries on the reactor pro- 
gram solely on a contract basis, it will as- 
sume the entire burden of protecting persons 
injured against financial loss. If, however, 
it proceeds through the license program, all 
losses except in the case of catastrophe will 
be provided for by private companies. If, 
as everyone expects, the great bulk of dam- 
age done by reactors will be done, as in any 
other industry, by the small accidents, the 
government cannot help but gain. 


Ss to the necessity for compulsion, the first 
A question in this area is whether or not 
private companies should be compelled to in- 
sure against noncatastrophic injuries, which 
I have discussed previously. S 4112 con- 
tained a requirement that financial responsi- 
bility be proved, but permitted licensees to 
satisfy this requirement without resorting to 
private insurance. So far as the government 
indemnity is concerned, whether or not a fee 
is charged, that coverage should be compul- 
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sory ; otherwise, the protection of the public 
would depend upon the business judgment 
of the operator. 

The scheme which emerges from the pro- 
posed statute is then as follows: As a con- 
dition of licensing any facility in which sub- 
stantial amounts of radioactive materials will 
be present, the commission will require proof 
of financial responsibility in an amount to be 
determined by the commission but no greater 
than the amount of available insurance. Fi- 
nancial responsibility may be proved by in- 
surance or in any other way satisfactory to 
the commission, the protection to cover any- 
one who may be liable. Above the amount of 
responsibility required by the commission, a 
government indemnity will attach to cover 
liability for an additional $500,000,000. The 
liability of all persons who might be held 
responsible would be limited to the aggre- 
gate of the government indemnity and the 
amount of financial responsibility required, 
unless Congress chose to make additional 
funds available. 


EAVING aside the problems created by the 
limitation of liability, the program will 
achieve what I conceive to be the primary 
purposes of such legislation. It will assure 
persons injured of available compensation re- 
gardless of who may be held liable. At the 
same time it will permit the reactor industry 
to take part in the development of atomic 
energy without fear of liability for cata- 
strophic losses. Many administrative prob- 
lems will of course remain, but, if legislation 
similar to S 4112 is passed, the main outlines 
of a workable policy for the license program 
will have been set. One weakness of the bill 
is that it leaves in doubt whether the con- 
tract program would, as it should, be ad- 
ministered consistently with the license pro- 
gram, 

In the last few minutes, I would like at 
least to raise with you a number of questions 
about which we as lawyers ought to be think- 
ing. What is at issue, ultimately, is the ap- 
propriateness of our system of insurance and 
tort liability to meet the problems forced on 
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us by the atomic age. If, for example, we 
adopt a program along the lines of S 4112, 
it seems inevitable that we ask to what ex- 
tent the negligence concept has validity or 
purpose in the atomic energy field. Should 
not, at least, injuries caused by reactor op- 
eration be regarded as normal expectable 
losses of an industrial society and paid for 
without reference to standards of due care? 
My guess is that, whatever rules the courts 
adopt, the result in most cases will be iden- 
tical. If that guess is correct, it seems a 
proper occasion for lawyers to clarify the law 
so that theory and actual operation are con- 
sistent. 


Eger set of problems is posed by the 
unique kinds of injury which may be 
caused by radiation. Pathologists tell us that 
one of the most important long-range effects 
of radiation is a shortening of human life 
span. Geneticists say that another is the in- 
duction of gene mutations causing damages to 
second, third, and subsequent generations. 
Establishing a causal connection between ra- 
diation exposures and particular injuries will 
be difficult if not impossible. Moreover, radi- 
ation injuries may be caused not only by 
single exposures but also by the cumulative 
effect of many exposures, which may come 
from a number of different sources. The dif- 
ficulty of establishing casualty and the prob- 
lems of multiple exposures raise questions as 
to the feasibility of a system in which com- 
pensation for injuries depends on fixing re- 
sponsibility on a specific tort feasor. 

A number of suggestions have been made 
for solutions to these problems, such as the 
substitution of a general compensation plan 
for tort liability, at least in personal injury 
cases. Others seem to think that the only 
solution lies in a government program of 
direct insurance of the public. All of these 
suggestions seem to me a little premature and 
so drastic that they should not be adopted 
without at first determining whether or not 
our present system can be adjusted to handle 
the problems. 
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Ita-Gtar ean 
hey about jeolated 


phase buses 109: 








riginal or similar...which do you prefer? 


“Imitation is the most sincere form of flattery!” When Delta-Star introduced the new 
isolated phase bus with telescoping covers, its time-and-money- saving value was 
immediately recognized by utility engineers and by the fact that similar buses were 
soon introduced in the market. 


Delta-Star’s original telescoping-cover bus is quick, easy, and economical to install. 
Covers are an integral part of the enclosure—no bolts needed, no covers to lift, and 
no longitudinal gaskets to install. 


Quick access reduces bus inspection and maintenance time. Easily operated clamping 
rings lock and seal enclosure against dust and moisture. 


Similarities help prove the exceptional value of the original. 


' If you are not fully acquainted with the exclusive features and advantages of Delta- 
Star “originals,” check with your nearby Delta-Star representative soon. 


| DELTA-STAR ELECTRIC DIVISION 
HKP H. K. PORTER COMPANY. INC. 


2437 Fulton Street - Chicago 12, Illinois - District offices in principal cities 
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ANOTHER 
SERVICE 
FOR 


UTILITIES 


THE FINANCING CALENDAR 


A comprehensive schedule of forthcoming security 


offerings, furnished regularly to utility companies 
to help prevent financing “‘log jams.” 


Better spacing of new offerings can mean higher 
prices to the issuers. 

This service, available to the entire utility 
industry, has become feasible through the constant 


co-operation of the individual utility companies 
in furnishing their financing schedules. 


IRVING TRUST COMPANY 


One Wall Street, New York 15, N.Y. 
Wuutam N. Enstrom, Chairman of the Board 


Total Assets over $1,500,000,000 


Public Utilities Department—Joun F. Cutps, Vice President in Charge 
MEMBER FEDERAL DEPOSIT INSURANCE CORPORATION 


Ricuarp H. West, President 
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Northern Indiana to Triple 
Capacity of Gary Station 
RTHIERN Indiana Public Serv- 
Company will triple the generating 
acity of its new electric generating 
ion in Gary in the next three years, 
mn H. Mitchell, NIPSCO presi- 
{, announced recently. 

y 1959 the company will add two 
re 138,000 kilowatt generating 
is to the one now being installed, 
. Mitchell said. The three units 
| bring the station’s total net gen- 
ting capacity to 390,000 kilowatts, 
largest single source of power in 
company’s electric generating net- 





















‘he plant, named for the utility’s 
l|-known president, will be approx- 
itely twice the size of NIPSCO’s 
thigan City generating station and 
increase the company’s _ total 
lable power supply to more than 
000 kilowatts, the next largest 
ng the supply purchased from the 
ite Line generating station, which 
$a maximum availability to NIP- 
O of 240,000 kilowatts. 

Vhen completed, the new three 
it plant will cost approximately 
,000,000 for buildings and equip- 
nt. 
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eneral Tel. of Indiana Moving 


General Offices 


ENI-RAL Telephone Company of 
liana, Inc., will move its general 
ces from Lafayette to Fort Wayne 
thin the next few months, accord- 
k to announcement by L. H. Meyer, 
Latayette, president. 

reeral of Indiana, the state’s 
ges! independent telephone com- 
ny, serves 144,000 telephones 
fouch 73 exchanges in the northern 
0-thirds of Indiana. Its parent 
mpany, General Telephone Corpo- 
ion, recently acquired the Home 
lephone and Telegraph Company 
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Industrial Progress 


in ‘ort Wayne and the Citizens Inde- 
pendent Telephone Company in Terre 
Haute. 

Principal reason for the move, ac- 
cording to Mr. Meyer, is the need for 
more office space in a building more 
suitable for future expansion. Ap- 
proximately 100 employees will be 
transferred to Fort Wayne while the 
revenue accounting department of ap- 
proximately 80 employees will remain 
in Lafayette. The move is scheduled 
for completion by January 1, 1957. 

The company employs 1,500 per- 
sons, excluding the personnel at Fort 
Wayne and Terre Haute. When com- 
plete integration with these other 
companies is effected, General of In- 
diana will serve more than 275,000 
telephones within the state. 


Consumers Power Places New 
Unit in Service at Cobb Plant 
CONSUMERS Power Company re- 
cently placed in service a new 156,250 
KW steam-electrical generating unit 
at the B. C. Cobb plant at Muskegon, 
Michigan, increasing the company’s 
state-wide system capacity to a new 

high of 1,721,178 KW. 

A second unit of the same size is 
now under construction for service 
in 1957. 

With the present addition in service, 
the Cobb plant will consume some 
20,000 tons of coal a week or one mil- 
lion tons a year. The Cobb plant is 
said to be the largest electric generat- 
ing station in western Michigan, with 
a total capacity of 354,250 KW. 


G-E Establishes Microwave 
Sales Office in Kansas City 


GENERAL Electric Company re- 
cently announced the establishment of 
a new microwave sales office in Kan- 
sas City and the appointment of 
Wayne FE. Evans, formerly of the 
company’s Communication Equip- 





ment headquarters staff, Syracuse, 
N. Y., to head it. Mr. Evans will 
serve as district sales manager for 
General Electric microwave equip- 
ment and will maintain offices at 2826 
Main Street. 

Choice of Kansas City for the new 
General Electric district was attribu- - 
ted by Mr. Evans to this city’s loca- 
tion in the heart of the nation’s “pipe- 
line belt,” as well as its location in 
the center of an area in which the use 
of microwave equipment is showing 
considerable growth. 


Hatfield Appointed General 
Sales Manager of 
Combustion Eng. 

ROBERT M. Hatfield, vice presi- 
dent of Combustion Engineering Inc., 
has been appointed general sales 
manager of the company, it has been 
announced by Donald S. Walker, 
vice president and director of sales. 
Mr. Hatfield, who formerly was vice 
president of the Western Division of 
the company, with headquarters in 
Los Angeles, has had his 22-year 
service with Combustion Engineering 
interrupted twice for important as- 
signments with the government in 
Washington. 
(Continued on page 30) 








ENGINEER — CONSULTANT 


Unusual opportunity for consult- 
ant with technical training and 
thorough experience in electric 
power utility work, including 
steam electric plant design and 
operations. State age, education, 
experience and general qualifica- 
tions. Small recent photograph 
desirable. Replies considered 
confidential. 


MIDDLE WEST SERVICE CO. 
20 N. Wacker Drive 
Chicago 6, Illinois 


Att: Engineering Dept. 
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Frank M. Bader, now an assistant 
general sales manager in New York, 
will succeed Mr. Hatfield as manager 
of the Western Division in Los An- 
geles. 


Public Serv. Elec. & Gas Orders 
300,000 KW Unit from 
General Electric 
AN ORDER has been placed by Pub- 
lic Service Electric and Gas Company 
for the purchase of a new 300,000 
kilowatt (400,000 horsepower) tur- 
bine generator unit from General 





Electric Company. The 
plans to install this unit on its sys- 
tem in 1960. 

The new 300,000 kilowatt genera- 
tor will consist of two 3600-rpm 
shafts, each having identical genera- 
tors. The steam conditions and the 
location in which the unit will be in- 
stalled by Public Service have not 
been determined. 

Since 1945 Public Service Electric 
and Gas Company has _ purchased 
twelve turbine generators, with a to- 
tal capacity of 2,380,000 kilowatts 
for addition to its generating s system. 





This advertisement is neither an offer to 
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sell nor a solicitation of offers to buy any of these securities. 
The offering is made only by the Prospectus. 


500,000 Shares 


Southern California Edison 
Company 


Common Stock 


($25 par value) 


Price $48.50 per share 


Copies of the Prospectus may be obtained from any of the several 
underwriters, including the undersigned, only in States in which 
such underwriters are qualified to act as dealers in securities 
and in which the Prospectus may legally be distributed. 


The First Boston Corporation 


] 


September 12, 1956 


Dean Witter & Co. 
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IBM Appointment 


SAMUEL J. Fitzpatrick has been 
pointed special representative in 
public utility department of Inteq 
tional Business Machines Corp 
tion, with headquarters in San Fy 
cisco. He was formerly a sales re 
sentative in the Washington offic 
the company handling feder:| 
ernment accounts. 

In his new post, Mr. Fitz»: 
will assist IBM’s public utility 
cial department in the codrdina: 
sales activities and planning oi 
cations of IBM equipment t.: 
the needs of the public utility 
try. He will also assist in conduc 
classes for customer personnc/ 
seminars for IBM sales represe 
tives, to keep them abreast 0: 
machine accounting and data 
essing techniques in the public uti 


field. 


"Goldak Model G-6 Gas 
Appliance Tester" 


THE GOLDAK Company, Inc 
cently introduced a new instrun 
which is designed to assist ser 
men in checking and testing thert 
couples, magnetic valves, and ther 
stats as used on gas appliances. 

Elimination of guesswork in 
servicing of these appliances is s 
to be assured as the G-6 is capabl 
reading the millivolt output of tl 
mocouples and pilot generator @, 
from 0 to 1000 millivolts. It can’: 
used as a millivolt “driver” or g 
erator to replace the thermocot 
and thereby test the electromagt 
for “pull-in” and “drop-out” poi 
It can be used as a continuity chec 
to find opens, shorts, or faulty c 
nections in wiring systems. Fina 
it has a light indicator circuit 
jacks for reading both line volt@l. 
(110-120 VAC) and 24 volts AC 
that type of system. 

More information can be had 
writing The Goldak Company, [q 
1544 W. Glenoaks blvd., Glend:le 
California. 


McCabe-Powers Auto Bod 
Adds to Line 


THE addition of a track-moun 
hydraulic crane to its line of uti 
bodies and equipment has beei! 
nounced by 
Division of McCabe-Powers A 
Body Company, St. Louis. 

The unit, which has been ‘es 
nated “Load-Master,” has a rate 
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the Powers-Ameri@ak«r 


1) @h « 13.8-kv magnetic air circuit 


lesifhis metal-clad breaker (150-DH- 


USTRIAL PROGRESS 
tinued ) 


yo! 4,000 pounds. It is de signed | 
«{lation on any chassis having 
axle dimension of at least 

«| requires only 20 in. of | 

; space behind the truck cab. 
vement is hydraulically ac- | 
ower is derived from a hy- 
pump, driven by a power 

f installed on the truck trans- 
All operations are controlled 

» man, with levers which are 
installed on the crane super- 

- to afford operator an unob- 
view of the boom at all times. 
'.oad-Master consists of a hy- 
‘am anchored to a supporting 
hydraulic winch, and hydrau- 
utriggers. Support cables are ex- 


the mast, and the fixed length 
“ cables causes the boom angle 
levation to change as the ram is 
nded or retracted. 
| copy of descriptive Bulletin No. 
| with price information, can be 
ined from the Powers-American 
ision, McCabe-Powers Auto Body 
a iY» 5900 North Broadway, St. 

, Missouri. 


-E Building 44,000 KW Unit 
or Montana-Dakota Utilities 


NTANA-Dakota Utilities Com- 
y has ordered a 44,000 kilowatt 
m turbine-generator unit for in- 
ation in the firm’s new $8,000,000 
rating station near Sidney, Mon- 
from General Electric Com- 
v's Medium Steam Turbine, Gen- 
or and Gear Department. 
non-reheat, tandem compound 
e shaft steam turbine operating 
250 psig at 950° F will drive the 
) rpm generator which is rated at 
23 KVA. 
he plant is designed to burn North 
ota lignite, with gas as stand-by 


the station, which is expected to 
in operation in the fall of 1958, 
| be capable of supplying enough 
tricity to satisfy the average year- 
necds of the population of two 
es the size of Billings, Mont. 


estinghouse Introduces Larger 
\ir Breaker for Metropolitan 
Substations 


NILW metal-clad switchgear unit 
aker of 750-mva interrupting ca- 
ity is available from Westinghouse 
ctric Corporation. 


) was designed primarily for use 
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Pasco, Washington: too- 


Clevelands, dig the gas lines 


DISTRIBUTION SYSTEMS in Pasco 
and Kenewick, Washington, are 
being constructed for Cascade 
Natural Gas Company by A. J. 
Curtis Construction Company of 
Casper, Wyoming. Even in alleys 
and similar narrow rights of way, 
such as the 4-inch main installa- 
tion shown, Curtis, cashing in on 
the compactness and maneuvera- 
bility of his Cleveland trenchers, 
is averaging 1,650 feet of trench 
per 6-hour day. 


Crowded cramped quarters or 
open fields, rocky soils or easy 
digging —Cleveland’s original 
compactness, maneuverability, 
exclusive wide range of power 
and speed combinations and 
recognized quality construction 
are the reasons they dig more 
trench ...in more places... at 
less cost. That’s why you'll find 
Clevelands leading the way on 
gas work in the Pacific Northwest 
—as they have everywhere for 
over 30 years. 


THE CLEVELAND TRENCHER CO. 


20100 ST. CLAIR AVENUE « 


CLEVELAND 17, OHIO 
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in protecting distribution circuits in 
large substations in metropolitan 
areas. 

Although the new metal-clad unit 
has 50 percent greater interrupting 
capacity than the next lower rating of 
its type, it has the same height and 
width, and is only six inches deeper. 

For further information, write 
Westinghouse Electric Corporation, 


P. O. Box 2099, Pittsburgh 30, Pa. 


Nela Park Award 
For Utilities 


WHAT is to be known as “The Nela 
Park Award” will be presented to six 
utility companies each year for out- 
standing success in lamp bulb activity 
by the General Electric Company 
Lamp Division, according to E. D. 
Stryker, manager of utility sales. 
“*The Nela Park Award,’ in the 
form of a plaque, will go to winners 
of a contest for the most successful, 
creative and imaginative bulb sales 
campaigns among electric light and 
power companies,” Mr. Stryker said. 
There will be three groups of con- 
testants with two categories in each 
group. The three groups are private- 


ly owned electric service companies 
with over 100,000 customers; pri- 
vately owned companies with fewer 
than 100,000 customers; and rural 
electric cooperatives and municipally 
operated electric service companies. 
One category is for companies which 
retail lamp bulbs, and the other for 
companies which do no retailing but 
do promote lamp bulb sales through 
dealers. 

The contest will close May 31, 1957 
and entries should be sent to The Ne- 
la Park Award Committee, General 
Electric Lighting Institute, Nela Park, 
Cleveland 12, Ohio. 


Illinois Bell Installs |-H Mobile 
Dial Exchanges 


A WHEELED telephone exchange 
with all the facilities of a conventional 
installation is being offered by Inter- 
national Harvester Company. 

The Illinois Bell Telephone Com- 
pany recently placed the first of four 
$53,000 mobile dial exchanges in a 


_ new giant housing development north- 


west of Chicago. The portable central 
office is compactly housed in a 37-foot- 
long drop-frame trailer which is eight 


feet wide and 12} feet high. The 
will remain at the development fo 
next year and will provide imme 
temporary facilities for 800 men 
in the new community, accordir 
D. F. Stacy, Illinois Bell’s centra| 
fice engineer. 

The facility eliminates the wa 
approximately one year norm:!| 
quired for erecting permanent 
installations. When the developin 
telephone building is completed 
equipped, the mobile exchange wi 
moved to another site where + 
rary service is needed. 


New U.S. Chamber Booklet 
"The Atom In Your Commun 


THE National Chamber Conn 
on Commercial Uses of Atomic 
ergy has produced a mailing## 
pamphlet explaining the basic 
ciples, uses, and facts on the aton 
what it means to your communit 
The committee headed by Lewi 
Smith, president of the Alabama I 
er Company, has many utility cor 
ny members. Manufacturers of 
chinery and equipment used in 
nection with the new technology 
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P.U.R. QUESTION SHEETS 


an educational opportunity 


With the least possible expenditure of time, effo 


and money, utility executives, lawyers, accountant. 


OM axon wa 


rene 


War, 


engineers and others interested in any phase of pub 
lic utility regulation can keep well informed throug 


"a we 
* 
? 


these brief, four-page leaflets issued every tw 


weeks. 


They consist of 10 questions and 10 authoritativ 
answers based on current decisions revealing cou 


American Appraisals of reproduction and commission views pro and con. Annual subf 


cost may affect rates 


An American Appraisal report of the cost of repro- 
duction provides convincing evidence in the prepa- 
ration of an appeal for adjusting rates to provide 
a more equitable return. 


The 
AMERICAN APPRAISAL 


Com pany 
Leader in Property Valuation 
Home Office: Milwaukee 1, Wisconsin 


scription $10. 


Send your order to 


PUBLIC UTILITIES REPORTS, INC., 
Suite 332, Pennsylvania Bldg. 
425 13th Street, N. W. 
Washington 4, D. C. 
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INDUSTRIAL PROGRESS—(Continued) 


heavily represented on the com- 
s are outstanding consultants 
ne atomic energy field. It is the 
pose Of the group to study prob- 
in the development of peacetime 
of atomic energy and the means 
which private industry can con- 
te most to this development. 
he booklet aids the committee in 
tated objective of helping to bring 
wt a more widespread understand- 
f ‘he potentialities of atomic en- 
-and the respective roles of gov- 
ment and private enterprise in its 
elopment. Accordingly, the bro- 
re of two-dozen pages is divided 
» the following segments: The 
er Atom; The Industrial Atom ; 
» Medical Atom; The Agricultural 
m; and the Future of The Atom. 
Bs booklet has not been out very 
‘Band it already is being used wide- 
;a mailing piece. It fits readily 
the standard Number ten com- 
cial envelope with room for other 
ired mailing pieces. For sample or 
k copies write Charles D. Mat- 
ys, secretary, National Chamber 
artment of Manufacture and In- 
trial Development, 1614 “H” 


eet NW, Washington 6, D. C. 
L. M. Smith Reappointed 


airman Chamber Committee 
On Atom Uses 
IAVPOINTMENT of Lewis M. 
ith, president of the Alabama Pow- 
Company, Birmingham, Alabama, 
chairman of the National Chamber 
uniittee on Commercial Uses of 
mic Energy, for the year 1956-57, 
been announced by U.S. Cham- 
President John S. Coleman. Mr. 
‘ith has headed the group since its 
eption early last year. 
\Vith representatives from all parts 
the country, the 32-member com- 
tee studies and makes recommen- 
fions on all phases of atomic de- 
ppment policy. Besides Mr. Smith, 
ler committee members and the in- 
tries they represent, include: J. L. 
vood, president, North American 
jiaiion, Inc., Los Angeles, Calif. ; 
\V. Boyer, director, Standard Oil 
mpany of New Jersey, New York, 
Y_; Erwin D. Canham, editor, The 
ristian Science Monitor, Boston, 
iss.; Percy Chubb, 2nd, president, 
eral Insurance Company, New 
irk, N. Y.; Walker L. Cisler, presi- 
it, Detroit Edison Company, De- 
it, Mich. ; Dr. Lauchlin M. Currie, 
¢ president, Union Carbide Nuclear 
moany, New York, N. Y.; William 
Foster, executive vice president, 


Olin Mathieson Chemical Corpora- 
tion, Baltimore, Md. ; Henry H. Fowl- 
er, Fowler, Leva, Hawes and Sym- 
ington, Washington, D. C.; Dr. 
Lawrence R. Hafstad, vice president, 
Research Staff, General Motors Cor- 
poration, Detroit, Mich.; J. Victor 
Herd, president, America Fore In- 
surance Group, New York, N. Y.; 
John Jay Hopkins, chairman and pres- 
ident, General Dynamics Corporation, 
New York, N. Y.; Alfred Iddles, pres- 
ident, The Babcock and Wilcox Com- 
pany, New York, N. Y.; Allen S. 
King, president, Northern States 
Power Company, Minneapolis, Minn. ; 
Robert LeBaron, Washington, D. C. ; 
Joseph A. Martino, president, Na- 
tional Lead Company, New York, N. 
Y.; F. K. McCune, vice president and 
general manager, Atomic Products 
Division, General Electric Company, 
Schenectady, N. Y.; Robert McKin- 
ney, editor-publisher, Santa Fe-New 
Mexican, Santa Fe, N. Mex.; Dwight 
G. Moorhead, vice president and sales 
manager, Newport News Shipbuild- 
ing and Dry Dock Co., Newport 
News, Va.; Harvey K. Murer, man- 
ager, Central Laboratories, General 
Foods Corporation, Hoboken, N. J.; 
Conrad F. Nagel, Jr., vice president, 
Aluminum Company of America, 
Pittsburgh, Pa.; Kenneth D. Nichols, 
Major General (USA Ret.), Wash- 
ington, D. C.; Arthur V. Peterson, 
vice president, AMF Atomics, Inc., 
New York, N. Y.; Judson S. Sayre, 
president, Norge Division Sales Cor- 
poration, Chicago, Ill.; Philip Sporn, 
president, American Gas & Electric 
Service Corp., New York, N. Y.; E. 
Blythe Stason, dean, Law School, 
University of Michigan, Ann Arbor, 
Mich.; Dr. Shields Warren, Cancer 
Research Institute, New England 
Deaconess Hospital, Boston, Mass. ; 
Charles H. Weaver, vice president, 
Atomic Power Division, Westing- 
house Electric Corporation, Pitts- 
burgh, Pa.; William Webster, execu- 
tive vice president, New England Elec- 
tric System, Boston, Mass. ; Dr. Clyde 
Williams, president and director, Bat- 
telle Memorial Institute, Columbus, 
Ohio; T. P. Wright, vice president, 
research, Cornell University, Ithaca, 
N. Y.; Dr. Walter H. Zinn, president, 
General Nuclear Engineering Corpo- 
ration, Dunedin, Fla. 

Secretary to committee is: Charles 
D. Matthews, assistant manager, De- 
partment of Manufacture and Indus- 
trial Development, Chamber of Com- 
merce of the United States, Wash- 
ington, D. C. 
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Civilian-Military Resource 
Conferences 


SIXTEEN national resources con- 
ferences, in as many cities, have been 
scheduled by the Industrial College 
of the Armed Forces. Civilian and mil- 
itary-reservist participation is sought 
in order to further mesh the industry 
and military phases of our defense, 
especially for an emergency. 

Purposes of the conferences in- 
clude a definition of the “problems and 
interrelationships of the economic, so- 
cial, political, military, psychological, 
and technological factors affecting our 
national security.” The two-week 
conferences run from mid-Septem- 
ber through May. (See below.) 

Conferences will feature discussions 
covering the following nine main 
topics: (1) world political and eco- 
nomic power patterns; (2) economic 
ability of nations or blocs to wage 
“cold” or “hot” war; (3) material re- © 
quirements for military, civilian and 
foreign aid uses and their impact 
upon U. S. economy; (4) human re- 
sources, mineral and material re- 
sources of the U. S.; (5) the nation’s 
position regarding energy resources— 
electric power, coal, gas, petroleum, 
and atomic energy; (6) transporta- 
tion and communications facilities of 
the U. S. and problems of preparing 
them for emergency use ; (7) produc- 
tion, conversion, and distribution of 
military supplies; (8) technological 
progress—its impact on the economy ; 
and (9) economic and financial con- 
trols associated with a mobilized econ- 
omy. 

The conferences will be held in the 
following cities on the dates indicated : 
Birmingham, Ala., September 17 to 
28; Denver, Colo., September 24 to 
October 5; Tucson, Ariz., and Butte, 
Mont., October 22 to November 2; 
Hartford, Conn., and Augusta, Ga., 
November 26 to December 7, 1956; 
Ventura, Calif., and Beaumont, Tex., 
January 21 to February 1, 1957 ; Jack- 
sonville, Fla., and Roanoke, Va., Feb- 
ruary 18 to March 1, 1957; San An- 
tonio, Tex., and Akron, Ohio, March 
18 to 29; Hutchinson, Kans., and 
Providence, R. I., April 15 to26; New 
York city, May 6 to 17; and San 
Diego, Calif., May 13 to 24 inclusive. 

The chairman of the Civilian selec- 
tion committee for the New York city 
conference is Mr. Lloyd W. Stearns, 
Metropolitan Life Insurance Compa- 
ny, One Madison Avenue, N. Y. 
Other chairmen may be _ reached 
through the local Chambers of Com- 
merce. 
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PROFESSIONAL DIRECTORY 


@ This Directory is reserved for engineers, account- 
ants, rate experts, consultants, and others equipped to 
serve utilities in all matters relating to rate questions, 
appraisals, valuations, special reports, investigations, 
financing, design, and construction. 















CONSULTING ENGINEERS 
Electricity, Natural Gas and Water Utilities 
Production, Transmission, Distribution 
Reports, Design, Supervision of Construction 
Investigations, Valuation and Rates : 
4706 BROADWAY, KANSAS CITY 2, MISSOURI (SINCE 1915) 








DAY & ZIMMERMANN, INC. 
ENGINEERS 
NEW YORK PHILADELPHIA CHICAGO 


DESIGN, CONSTRUCTION, REPORTS, APPRAISALS AND MANAGEMENT 











ee ee 


%* Standby 
% Augmentation 
%*% 100% Town Supply 


Design « Engineering ¢ Construction 


DRAKE & TOWNSEND 11 WEST 42ND STREET NEW YORK 36,N. Y. 














Ford, Bacon & Davis 
aengnig™ Engineers eonsresse" 


NEW YORK @ CHICAGO e@ LOS ANGELES 











GIBBS & HILL, inc. 


CONSULTING ENGINEERS 
DESIGNERS ¢ CONSTRUCTORS 
NEW YORK LOS ANGELES 











ENGINEERS © CONSULTANTS © CONSTRUCTORS 


607 WASHINGTON ST. 
FOUNDED 1906 READING, PA. 


@ WASHINGTON e@ PHILADELPHIA © NEW YORK 


GA GILBERT ASSOCIATES, INC. 
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W. C. GILMAN & COMPANY 


CONSULTING ENGINEERS 
ELECTRIC — GAS — TRANSIT — WATER 
Fi ial and E ic Reports 
Valuations—Rate of Return—Depreciation Studies 
Traffic Surveys—Fare Analyses 


55 Liberty Street New York 5, N. Y. 











GUSTAV HIRSCH ORGANIZATION, INC. 
1347 West 5th Ave., Columbus (12) Ohio 
Telephone Hudson 8-0611 


Consulting and Supervisory Engineers and Contractors 
Construction and Operation of Utility Enterprises 








HOOSIER ENGINEERING COMPANY 


Erection and Maintenance of 
Electrical Transmission and Distribution Lines 


1384 HOLLY AVENUE ° COLUMBUS, OHIO 














JENSEN, BOWEN & FARRELL 


ENGINEERS 
ANN ARBOR, MICHIGAN 


APPRAISALS—IN VESTIGATIONS—DEPRECIATION STUDIES— 
COST TRENDS — REPORTS 
fer Rate Cases, Security Issues, Regulatory and Accounting Requirements 
ORIGINAL COST AND CONTINUING PROPERTY RECORD 
DETERMINATION 





be Hu ji an Copovalion 


ENGINEERS ° CONSTRUCTORS 


POWER PLANT SPECIALISTS 


DESIGN e CONSTRUCTION e MANAGEMENT 
SURVEYS e INVESTIGATIONS e REPORTS 


1200 N. BROAD ST., PHILADELPHIA 21, PA. 











William S. Leffler, Engineers Associated 
NOROTON, CONNECTICUT 
om Utility Management Consultants Specializing in REGULATORY 
A 
WATER ~ COST ANALYSIS MPROBLEMS 
for past 35 years 


Send for brochure: ''The Value of Cost Analysis to Management"’ 











N. A. LOUGEE & COMPANY 


Engineers and Consultants 
REPORTS—APPRAISALS—DEPRECIATION STUDIES 
RATE CASES—BUSINESS AND ECONOMIC STUDIES 

120 Broadway New York 





(Professional Directory Continued on Next Page) 
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MIDDLE WEST SERVICE COMPANY 


Business and Engineering Consultants 
(INCLUDING JAY SAMUEL HARTT CONSULTING ENGINEERS) 








Organization * Corporate Practices * Accounting . Budgeting ° Financing * Taxes * Stock Transfer « App Is ¢ Val 
Analysis « Cost of Money Studies * Dep Studies « E ing * System Planning « Industrial Aon sng * New Business ¢ Rates ¢ Pricing 


Seles ond Morketing © Safety * Insurance * Pensions * Employee Welfare * Public Relations * Advertisina * Personnel * Industrial Relations 


20 NORTH WACKER DRIVE « CHICAGO 6, ILLINOIS E 











Pioneer Service on Co. 


SPECIALISTS IN 
ACCOUNTING, FINANCING, RATES, 
INSURANCE AND DEPRECIATION 


CHICAGO 4, ILLINOIS 


CONSULTING, DESIGNING AND 
OPERATING ENGINEERS 
PURCHASING 


231 SOUTH LA SALLE STREET 











SANDERSON & PORTER 


ENGINEERS & 
AND 


CONSTRUCTORS 











Sargent & Lundy 
ENGINEERS 
Steam and Electric Plants 
Utilities—Industrials 
Studies—Reports—Design—Supervision 
. Chicago 3, Ill. 








DESIGN. *»* CONSTRUCTION 

Stone & We bster REPORTS + APPRAISALS 
ENGINEERING CORPORATION EXAMINATIONS 
CONSULTING 
ENGINEERING 


Boston Chicago Pittsburgh Houston 
Los Angeles Seattle Toronto 


rae Gel 
San Francisco 











The J. G. WHITE ENGINEERING CORPORATION 


Design—Construction—Reports—Appraisals 
Consulting Engineering 


80 BROAD STREET NEW YORK 4, N. Y. 











Whitman, Requardt and Associates 
Publishers of the 35-year-old 


DESIGN — SUPERVISION HANDY-WHITMAN INDEX 
REPORTS — VALUATIONS Pdi rg 
Including Hydro-Electric Properties 
1304 ST. PAUL STREET BALTIMORE 2, MARYLAND 











Mention the FortNIGHTLY—I/t identifies your inquiry 
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Abram$’Aerial Survey 


Topographic and Planimetric Maps 
Mosaics, Plans & Profiles for all 
Engineering work. 


Abrams Bldg. Lansing, Mich. 


PETER F. LOFTUS CORPORATION 
Design and Consulting Engineers 
Electrical ¢ Mechanical * Structural 
Civil * Thermodynamic ¢ Architectural 


¢ 
Meus FIRST NATIONAL BANK BUILDING 
Pittsburgh 22, Pennsylvania 








EARL L. CARTER 


Consulting Engineer 
REGISTERED IN INDIANA, NEW YORK, OHIO 
PENNSYLVANIA, WEST VIRGINIA, KENTUCKY 

Public Utility yp ne gp <gaeea and 
Original Cost Stud 


910 Electric Building pa Ind. 








LUTZ & MAY COMPANY 


Consulting Engineers 


STEAM, GAS & DIESEL POWER STATIONS 
PUMPING PLANTS—ELECTRIC SYSTEMS 
REPORTS—DESIGNS—APPRAISALS 


1009 Baltimore Kansas City 6, Mo. 





Thoroughly Specialized 
RIGHT-OF-WAY 
PROCUREMENT 


tem Title Search . 


tee ae 


Coates F s 


ero Baihege Claims 


COATES FIELD SERVICE 


P.O. BOX 1581 OKLAHOMA CITY, OKLA. 


ENGINEERS, CONSTRUCTION AND 
MAHNTENANCE CONTRACTORS 
for the GAS INDUSTRY 


CONSOLIDATED 
GAS AnD SERVICE CO. 
327 So. LaSalle St., Chicago 4, UL 








MINER AND MINER 
CONSULTING ENGINEERS 
INCORPORATED . 


GREELEY COLORADO 











A. S. SCHULMAN ELEctric Co. 
Electrical Contracting Engineers 


TRANSMISSION LINES—DISTRIBUTION—POWER 
STATION—INDUSTRIAL—COM MERCIAL 
INSTALLATIONS 


CHICAGO Los ANGELES 











GANNETT FLEMING CORDDRY AND CARPENTER, INC. 
ENGINEERS 
HARRISBURG, PENNSYLVANIA 


Investigations—Reports—Appraisals 
Original Cost and Depreciation Studies 
Rate Analyses—insurance Surveys 


SVERDRUP & PARCEL, INC. 
Engineers — Architects 
Design, Construction Supervision 
Steam and Hydro Power Plants 
Power Systems — Industrial Plants 
Studies — Reports 


St. Louis e San Francisco e Washington 








FRANCIS S. HABERLY 


CONSULTING ENGINEER 


Valuation — Depreciation 
Investigations and Reports 


122 SouTH MICHIGAN AVENUE, CHICAGO 











JACKSON & MORELAND INC. 


Engineers and Consultants 
Design and Supervision of Construction 
Reports — Examinations — Appraisals 


Machine Design — Technical Publications 
BOSTON NEW YORK 








Representation in this Professional 
Directory may be obtained at very 
reasonable rates. Kindly address 


inquiries to: 


ADVERTISING DEPARTMENT 
Public Utilities Fortnightly 
332 Pennsylvania Bldg. 
Washington 4, D. C. 








Mention the FortNIGHTLY—It identifies your inquiry 
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INDEX TO ADVERTISERS 


The Fortnightly lists below the advertisers in this issue for ready refer- 
ence. Their products and services cover a wide range of utility needs. 
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Abrams Aerial Survey Corporation 

*Allen & Company . 

*Allis-Chalmers Manufacturing Company. . 
American Appraisal Company, The .. ie ae 
American Creosoting Corporation .....Outside Back Cover 
*American Telephone & en Company Ree ee ics 
*Analysts Journal, The ....... 

*Anderson Electric Corporation 


Babcock & Wilcox Company, The. . 
Black & Veatch, Consulting Engineers. . 
*Blyth & Company, Inc. ..... 


c 


Carter, Earl L., Consulting Engineer 
Cleveland Trencher Company, The 
Coates Field Service 
Columbia Gas Systems, Inc., The. 
Commonwealth Associates, Inc. 
Commonwealth Services, Inc. ... 
Consolidated Gas and Service Company 


Day & Zimmermann, Inc., Engineers. . ie 
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Dodge Division of Chrysler Corp. 

Drake & Townsend, Inc. 

*Dresser Industries, Inc. 
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Electro-Motive Division, General Motors 


First Boston Corporation, The 
Ford, Bacon & Davis, Inc., Engineers 
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Gannett Fleming Corddry and Carpenter, Inc.. 37 
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Gilbert Associates, Inc., Engineers... 

Gilman, W. C., & Company, Engineers. . 

*Glore, Forgan & Company 
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Haberly, Francis S., Consulting re: - 
*Halsey, Stuart & Company, Inc. 
*Harriman, Ripley & Company 

Hirsch, Gustav, Organization, Inc. .. 
Hoosier Engineering Company 


*|nternational Business Machines Corp. . 
*|nternational Harvester sienna Inc. 
Irving Trust Company 
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Jackson & Moreland, Inc., Engineers .... 
Jensen, Bowen & Farrell, Engineers 


Professional Directory 


*Fortnightly advertisers not in this issue. 


K 
*Kellogg, M. W., Company, The 
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Kuljian Corporation, The 


*Langley, W. C., & Co 

Leffler, William ‘ Engineers Associated 

*Lehman Brothers 
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Loftus, Peter F., Corporation 

Lougee, N. A., & Company, Engineers 

Lutz & May Company, Consulting Engineers 
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Newport News Shipbuilding & Dry Dock Co 


*Nuclear Development Associates, Inc. 
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Pioneer Service & Engineering Company .... 


Recording & Statistical Corporation 
Remington Rand Div. of Sperry Rand Corp. 
Robertson, H. H., Company 


Sanderson & Porter, Engineers 

Sargent & Lundy, Engineers .... 

Schulman, A. S., Electric Co., Engineers... . 
*Schutte and Koerting Company 

*Smith, Barney & Company . 

*Sprague Meter Company, The 

Stone and Webster Engineering Corporation . 
Sverdrup & Parcel, Inc., Engineers 
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*Texas Eastern Transmission Corporation 


*Underwood Corporation 
*Union Securities Corporation 
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*Western Precipitation Corporation 
Westinghouse Electric Corporation 

White, J. G., Engineering Corp., The 
Whitman, Requardt and Associates 
*Wright Power Saw and Tool Corporation. . 
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MODEL 42—12' BODY 























DIVCO ; ———— 130" 
RUCKS 
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MODEL 52-10’ BODY } 
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6 fe rugged Divco “Dividend Series” Truck is now 

37 fhilable in a 10’ body as well as the popular 12’ 
dy. A wide selection of optional features makes MODEL 42 MODEL 52 

86 her of these trucks adaptable to your specific 470 cu. ft. Cargo Capacity 412 cu. ft. Cargo Capacity 

7 fkd requirements. 
Specially engineered for multi-stop operation, 7,000 GVW 7,000 GVW 
se Dividend Trucks feature big payload capacity 10,000 GVW 10,000 GVW 
tha minimum overall size .. . makes for extreme 12,000 GVW 12,000 GVW 
ineuverability and maximum use of garage and 14,000 GVw* 14,000 GVW* 
tk space. 130” Wheelbase 117” Wheelbase 
see your local Divco Dealer for details on how 

s fucin have the flexibility of a custom built job * (Available factory insulated and refrigerated) 

; fith the advantages and economies of a production 


lt :ruck. 


DIVCO TRUCKS "su" 


Detroit, Michigan 


DVR 80% OF ALL DIVCO TRUCKS BUILT SINCE 1927 ARE STILL IN DAILY USE! 









This is the only 
“laboratory” in which 


a wood preservative 
can be proved... 


...and it takes a lot of Years... 


there 1s no shortcut 


There’s no laboratory shortcut for test- 





ing the value of a wood preservative. The 
only sure test is how it stands up over a 
long period of time on the job. Countless 
Amcreco poles, pressure treated with creo- 
sote, have been undergoing this field test 
for 10, 20, 30, even 40 years and more. 





Their record is—long years of service with 
great strength throughout the life of the 
pole—high resistance to insects, fungi, 
borers and all natural enemies of wood. 
Also in the record, poles treated with creo- 
sote by experienced Amcreco methods are 


clean, dry and easy to handle. 








Take the gamble out of pole purchasing 
by contacting your nearby Amcreco sales 
office on your next job. 23 plants and 12 
sales offices are strategically located to serve 


your needs promptly, wherever you are. 








[gy _AMCRECO >» 
BW oncosorey wooo WAN 
A Since 0A 

> 


AMERICAN CREOSOTING CORPORATION 


INCORPORATED 











Colonial Creosoting Company Gulf States Creosoting Company 
Federal Creosoting Company Georgia Creosoting Company 
Indiana Creosoting Company Kettle River Company 


= 


Georgia Forest Products Company 


GENERAL OFFICES: LOUISVILLE 2, KENTUCKY 
12 FIELO SALES OFFICES TO SERVE YOU 








o--CROSSARMS...CONDUIT. 





